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OKPEMI IMTAHHA YIOCKOHAJIEHHA KPUMIHAJIBHO-ITIPABOBUX HOPM,
AKI MICTATDH HOHATTA 3JIICHOCTI

CERTAIN ISSUES OF IMPROVEMENT OF CRIMINAL LEGAL NORMS,
WHICH CONTAIN THE CONCEPT OF EVIL

Meroro cTarTi € GOpMyITFOBaHHS KOHKPETHHX IIPOIO3HIIIH MO0 ynockoHaneHHs THX ctateit KK Ykpalnu, 1o MiCTATb «3iCHICTEY
y CBOEMY CKJIaji. BueHi y ranmy3i KpuMiHaJIbHOTO MpaBa Ta MPaBO3acTOCOBYI OPraHK HEOMHO3HAYHO PO3YMIIOTh AOCIIIXKYBaHE MOHAT-
1. Lle 00yMOB/IEHO THM, 1110 3aKOHOJABELb HE JUIS BCIX 3J0YMHHUX AisfHb 4iTKo BU3Hauae iforo 3mict y KK Vkpainuy, a Ti TiiymMaueHHs
3JTiCHOCTI, 1[0 MICTATBCS Y TEKCTI KPUMIHAIBHOTO 3aKOHY Pi3HATHCS 3a 3MicToM. Tak, y cTarTi chopMyITFOBaHO KOHKPETHI MPOTO3HUIIii
o0 yrockoHaneHHs Tix crared KK Ykpainu, 110 MICTSTh «3JICHICTBY Y CBOEMY CKJIaji. 30KpeMa, 3 sICOBAHO iCHYBaHHs MOTPEOU
y BrockoHanerHi KK YkpaiHu y 4acTHHI BUKOPHCTaHHS TEPMIiHY «3JICHICTBY», IIUIIXOM [OBHOTO BUKJIIOYCHHS OCTAHHBOTO i3 TEKCTY
KpUMIHANBHOTO 3aKoHy. HaronomieHo, o y 4acTHHI BUKIFOUESHHS TMOHSATTS «3TiCHOCTI» 3 Takoi (JOPMY BUMHEHHS 3J0YMHIB, TIEPea-
OaueHux c1.164 Ta 165 KK Vkpainu sk «yXuaeHHS BiJ CIUIaTH» MH IIJIKOM 3TOJIHI, OCKIIbKM BUKOPUCTAHHS 11i€i OLIHOYHOT 03HAKU
JIMIIE CTBOPIOE TPYAHOIL Y PABO3aCTOCYBaHHI Ta MOXKe OyTH 0OIPYHTOBAHO JIMIIIE EMOLIIHHUM 3a0apBICHHAM TEKCTY KPHMIHAIBHOTO
3axoHy. Haromomnreno, mo koHcTpykuist Hopmu crarti 389-2 KK YkpaiHu i3 HasBHICTIO aAMiHICTPAaTHBHOI MPEIOAULIT IIPSMO CyTIep-
€YUTh HOTO KOHLIETITYaIbHUM 3acajiaM, OJHIEIO 3 SIKUX € 33JIeKJIapOBaHa BiIMOBA 3aKOHOJIABILS BiJ MPAKTUKY TOOYIOBH HOPM 13 TAKOIO
IPEIOAULIEI0, IK YMOBH IIPUTATHEHHS 0CO0H /10 KpUMiHAIBHOI BIANOBINAIbHOCTI. BU3HAUEHO, 1110 IIPY aHai3i 3MICTY «3/IiCHOTO YXU-
JICHHS Bijl poOIT» K ()OPMHU BUMHEHHS yXHUJICHHS BiJ] IOKapaHHS y BUJII 0OMexeHHs Boi, mependadenoro 4. 1 ct. 390 KK Vkpaiuu, To
15l 03HAKA BIJTHOCUTBCS JI0 SKICHUX OL[IHOYHHMX O3HAK, BUKOPHCTAHHS SIKUX Y TEKCTI KPUMIHAJIBHOTO 3aKOHY Ma€ OyTH MiHIMi30BaHO,
OCKUIBKY 1X TIIyMayeHHs 3aJIe)KHUTh 0araro y 4oMy BiJl Cy0’€KTHBHOTO CTaBIICHHS JI0 3aCY/XKCHHX 0Ci0, YIIOBHOBAKCHHX PO3IIOYHHATH
IpoLeaypy iX MPUTSITHEHHS 1O KpUMIHAIBHOT BiITOBINATEHOCTI 3 Take AiSHHA a0o CymaiB. 3’COBAHO, IO MPY BUMHEHHS 3aCyIKe-
HHM HETOKOPH TiCJIsl 3aCTOCYBAaHHS JI0 HBOTO 3aXOJiB AMCUHILIIHAPHOTO BILUTMBY Y BUJI MEpPEBEICHHS 10 MPUMIICHHS KaMEPHOTO
TUIy (0OUHOYHOI KaMmepu) a0o Ha OLIbII CYBOPHI peKUM BiOyBaHHS IOKapaHHs IEPETBOPIOE il HA 31ICHY HEIIOKOPY, KO0 MOXe OyTu
«OITHOPA30BE€ BUMHEHHS 3aCyKEHUM Oy/Ib-5IKOTO MOPYLICHHS BCTAHOBICHOTO TIOPS/IKY BiOYBaHHS MOKAPaHHSD.

Knrouosi cnosa: HackpizHi HOHATTS, 37I0YKMH, CKJIAJ 3JI04UHY, 3TICHICTh, PYTUMEHT, KDUMiHAIBHHUI 3aKOH.

The purpose of the article is to formulate specific proposals to improve those articles of the Criminal Code of Ukraine that contain
"malice" in its composition. Criminal law scholars and law enforcement authorities have a mixed understanding of the concept under
study. This is due to the fact that the legislator does not clearly define its content in the Criminal Code of Ukraine for all criminal
acts, and those interpretations of malice contained in the text of the criminal law differ in content. Thus, the article formulates specific
proposals to improve those articles of the Criminal Code of Ukraine that contain "malice" in its composition. In particular, the need
to improve the Criminal Code of Ukraine in terms of the use of the term "malice" was clarified, by completely excluding the latter
from the text of the criminal law. It is emphasized that in the part of exclusion of the concept of "malice" from this form of committing
crimes, envisaged by Articles 164 and 165 of the Criminal Code of Ukraine as "evasion", we completely agree, since the use of this
evaluation sign only creates difficulties in law enforcement and can be justified only by emotional coloring the text of the criminal law.
It is emphasized that the construction of the norm of Article 389-2 of the Criminal Code of Ukraine with the presence of administrative
precision directly contradicts its conceptual foundations, one of which is the declared refusal of the legislator to practice norms with
such a precession as the conditions for bringing a person to criminal responsibility. It is determined that when analyzing the content
of "malicious evasion" as a form of committing evasion in the form of restraint of liberty, provided for in Part 1 of Article.390 of the
Criminal Code of Ukraine, this feature refers to qualitative evaluation features, the use of which in the text of the criminal law should
be minimized because their interpretation depends largely on the subjective attitude of the sentenced persons authorized to initiate
criminal proceedings for such action or judges. It has been found that disciplinary action in the form of transfer to a chamber type
(solitary confinement) or a more severe regime of punishment renders it a malign disobedience, which can be “a one-off conviction to
any violation of the established order of serving the sentence".

Key words: end-to-end concepts, crime, crime composition, malice, rudiment, criminal law.

IlocraHoBka mnpodaemu. Po3p’s3aHHs mpobnem
kBani(ikaii JisiHb, KOHCTPYKTUBHOIO O3HAKOK0 SIKUX
€ Taka O3HaKa 5K 3IICHICTh HA CHOTOMIHI € aKTyaJIbHUM,
OCKITBKA Ma€ BEIUKE 3HAYCHHS [UI1 BCTAHOBICHHS
HAsABHOCTI CKJIAiB BiIHOBiAHMUX 3J104unHIB. Ha choroaui
B Oco6muBiii yactuHi KK Ykpainu y SKocTi KOHCTPYK-
TUBHOI O3HAKW CKIAQIiB 3JIOYMHIB y IIECTH CTaTTAX
nependadeHo TaKky O3HaKy SIK 3JiCHiCTh. BueHi y ramy-
31 KpUMIHAJIBHOTO MpaBa Ta NPaBO3aCTOCOBYI OPraHH
HEOJIHO3HAYHO PO3YMIIOTh JOCHIKyBaHe TOHATTS. Lle
00yMOBJIEHO THM, IO 3aKOHOJABEIb HE JJIs BCIiX 3JI0-
YMHHUX JisHb YiTKO BU3Ha4ae ioro 3MmicT y KK Ykpai-
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HH, a T1 T[yMaueHHs 3JIiICHOCTI, 110 MICTATHCA y TEKCTi
KPUMiHAJIFHOTO 3aKOHY Pi3HATHCS 3a 3MiCTOM. 3arajibHe
BHU3HAYCHHS TOHATTS 3JicHocTi y Teketi KK Ykpainu
TaKOX BiJICYyTHE. BHaCTIIOK IOTO pO3’SICHEHHS 3MICTy
JIOCITI/DKYBAHOT O3HAKH 3/IHCHIOETHCS, BUXOIIYH 3 aHa-
73y KOHKPETHOTO CKJIAAy 3JI0YMHY Ta 3a JOIOMOTIOIO
IHIIMX OI[IHOYHUX MOHATh, BHACIIIOK YOTO TIepe/ MPaK-
TUYHUMH ITPAI[iBHUKAMH CTaBUTHCS O1TbIIIE TUTAHb, HiX
Bignosinei. [To3urii Bepxosroro Cyny YkpaiHu Takox
HE B1JI3HAYaIOTHCS OHOCTAWHICTIO. ToMy Jis 3/iliCHEH-
HS TPaBWIBHOI KPUMIHAJNBHO-IIPABOBOI KBasi(hikarii
37I0YMHIB, SKI BUMHSIOTHCS 32 HAsBHOCTI OCIHIKyBa-
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HOT 03HAaKH, HEOOX1THO, 1100 MPAaBOOXOPOHHI Ta CYIOBI
OpTraH{ MaJIM OJHO3HAYHHK OPIEHTUP 100 TITyMaYCHHS
3MICTY PO3IVISIAHOTO TIOHSATTSL.

Cran jgociimxkeHHs. JOCHi[DKEHHSAM OKpEMHUX
MMUTaHb BU3HAYEHHS 3MICTy TIOHSTTS 3J1ICHOCTI TPUILIIS-
JIY yBAry y CBOiX MpaIsiX TAKKX BITYU3HSIHI HAYKOBIIi fK:
A .M. babenko, O.1. benora, K.B. Bonapesa, O.B. bpun-
3ancbka, JI.B. Hdopom, /.I1. €BreeBa, O.0. XKurhnuii,
1.O. 3inuenxo, L.I. JIutBun, .M. Konotyn, M.I. Mens-
nuk, C.M. Mopo3siok, 10.B. Open, 1.B. Cemenoros,
O.M. Coxkypenko, M.1. XaBpoHIOK Ta iHIIi.

[Ipote, HEOOXiTHO BiI3HAYMTH, IO ICHYIOYI HAYKOBI
pO3pOoOKK MarTh (hparMeHTAPHUIA XapakKTep, OCKIIBKH
JIUIIE YaCTKOBO CTOCYIOTBCS JIOCIIKYBAHOTO TIOHSATTS,
1, SIK TIPaBHJIO, TIOB’s3aH1 3 TIyMa4eHHSM 3JTICHOCTI BijI-
HOCHO IO CKJIaJly TIEBHOTO 3JIOUUHY. Y JKOJHIH 13 iCHY-
IOYMX TIpallb 3JICHICTh HE PO3MISLAanach KOMIUIEKCHO
SIK HACKpi3HE KPHUMiHANBHO-TIPAaBOBE MOHATTA, a JAOCIi-
JDKYBAJach, IK MPABUJIO, i/l TUM UM HITMM KyTOM 30DY,
3QJIEKHO BiJI CKJIaJy KOHKPETHOTO 3JIOYMHY, JIe BOHA
nependaueHa y SKOCTi KOHCTPYKTUBHOI O3HAKH.

Ha nucepramiiiHoMy piBHI OKpeMO pO3DISIyBaHy
O3HAKy TaKOX HE JOCIIKYyBaB KOJIEH BITYM3HIHHMA
HAayKOBEIIb.

Bukiiagene 3acBijuye BiJICYTHICTH Ha CHOTOJHI
KOMIUICKCHUX ~ KPUMIHAJIBHO-TIPABOBUX  JOCIIKEHb
MOHATTS 3MICHOCTI 32 KPHUMIHAJBHUM IIPaBOM YKpai-
HH, III0 CBIJYUTH IPO AKTYANbHICTh TEMH Ta 3yMOBIIOE
HEOOXiJJHICTh MPOBEACHHS BiAMOBIHOTO KOMIIJIEKCHOTO
HAyKOBOTO TOIIYKY.

MeTo10 cTaTTi € (POPMYITIOBAHHS KOHKPETHUX TIPO-
Mo3ulii mono ynockonanenns tux crareit KK Ykpainu,
IO MICTSTB <GIIICHICTB» Y CBOEMY CKJIaIi.

Bukaaa ocHoBHoOro Tekcty. /s Toro, mo0 Taki
nmporno3uiii OyiM CIyIITHHMH, BOHHM TIOBHHHI OyTH
HaJI©)KHUM YUHOM OOTPYHTOBaHI, CIIMPATUCH HA TIO3MIIIT
IHIIMX BYCHUX Ta CIITYO-CYIOBY MPAKTHKY, TOMY IS
OUTBII BAANOTO iX HAmpAaIfoBaHHS OyIeMO 3BEpTaTHUCh,
30KpeMa, i 10 AYMOK HayKOBI[iB CTOCOBHO BJIOCKOHAJICH-
Hs ctareit OcobnuBoi yactuHu KK Ykpainu, mo micTsITh
IOHSATTS «3JIICHICTE.

HaliBayxIuBIIIMM THUTAHHIM, SIKE CIIIJT PO3B’sI3aTH
y IIbOMY KOHTEKCTI, € MATAHHS JOUIIbHOCTI ICHYBaHHS
TEPMIHIB, MOXITHUX B MOHATTS «3JICHICTHY» y TUCIIO-
sumisx HopM KK Ykpainwu, 1e BOHU nependaveHi y sikoc-
Ti KOHCTPYKTHBHOT O3HAKHU.

Tak, crocoBHo cT.164 Ta cr. 165 KK Vkpainn
C.M. Mopo3oKk BHCIOBUB TMPOMNO3HII0, MIOAO0 iX
00’€THAHHS Yy OTHY HOPMY Ta BUKJIFOUCHHS «3JTICHOCTI»
3 TeKCTy HOBOCTBOPEHOI CTaTTi. BiH MpoIoHye BUKNACTH
i IMCHO3HUILI0 Y HACTYITHOMY BUIIISL: « YXUJICHHS Bif
CIUTaTH BCTAHOBJICHUX PIIICHHSAM CYIy KOIITIB HA YTPH-
MaHHS JiTel, Hempane3JaTHUX CHHA, JTOYKU, OaThKIBY,
OOIPYHTOBYIOUH II€ THM, IO «3JICHICTBY», K OI[IHOYHA
03HaKa, Ma€ Jy)ke HeKOHKPETHHI 3MICT, a TOMY CKJIa/THa
JUTS TIpaBo3acTocyBaHHs [1, ¢. 16]. 3 Takoro mpomo3uili-
€10 HAYKOBIISI MOYKHA TTOTOJUTHCH JIUIIIE YaCTKOBO.

Y 4YacTHHI BHKIIIOYCHHS TMOHATTS «3JIICHOCTI»
3 Takoi (OpMU BYMHEHHS 3JI0YMHIB, IependadeHux
cT. 164 ta 165 KK Vkpainu sk «yXWIEHHS BiJ{ CIUIaTH»
MU LJTKOM 3TO/IHI, OCKUTEKH BUKOPUCTAHHS IIi€] O1IiHOY-
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HOi O3HAKW JIMIIE CTBOPIOE TPYAHOILI Y MPaBO3acToCy-
BaHHI Ta MOXke OyTH OOIDYHTOBAHO JIMIIE €MOLIHHUM
3a0apBIEHHAM TEKCTYy KPUMIHAJIBHOTO 3aKOHY.

Kpim Toro, sik mpaBuiibHO 3a3Ha4ae O.M. TuunHa, 1110
«OINBINICTh HECYMITIHHUX OaThKiB MOCTYHAKOTh HACTYII-
HUM YHHOM: OIMH pa3 B AEKUIbKa MICAIIB CIDIaYyIOTh
JIOCUTH He3HaYHy cyMy. [Ipu mboMy y IpaBoOXOpPOHHUX
OpraHiB BiJICYTHI MiJICTABU JUIsl IPUTATHEHHS OOP)KHU-
Ka JI0 KpuMiHambHOI BimmoimampHOCTI» [2]. e 00y-
MOBIICHO THM, IO «3JIICHICTB)» YXWJICHHS OB’ SI3YEThCS
i3 YTBOpEHHAM CyMH CyKymHOi 3a0oproBaHocTi. Takxa
CHUTyaIlisl MPU3BOJUTH TAKOXK JO HEOOIPYHTOBAHOTO
BUITPaBIaHHA OOP)KHUKIB CyIaMU Pi3HUX 1HCTAHIIIH.

Hampuxnan, sx BummnBae 3 [loctaHoBu BepxoBHo-
ro Cyay y cknani konerii cynaie KacariitHoro kpumi-
HaJbHOTO cyay Bin 24 yumHs 2018 p. [3], ocody Oyno
BUTPABIAHO 32 HACTYITHUX O0CTABUH:

«BiamoBigHO 10 OOBWUHYBaueHHS oco0a, Marodu
JIOXOTU BiJl HEOQIIIHOTO 3apoOiTKy, YXWUIISBCS Bij
CIUTaTH KOINTIB Ha YTPUMaHHS JiTeH, Yy po3Mipi BCTa-
HOBJICHOMY pPIIICHHSAM CYIy, iHIIOi MaTepiajabHOI AOTO-
MOTM HE HaJlaBaB, HAaBMHCHO HE MpalleBIAIITOBYBAB-
csl, Ha OOJIK y HEHTpPi 3alHATOCTI HACEJCHHS HE CTaB,
IO MPU3BEJIO 10 YTBOPEHHS 3a00proBaHOCTI CTaHOM
Ha kBiTeHb 2016 p. Ha 3aranbHy cymy 36 161,24 rpH.
Bupokom cyay ocoOy Oyno BHU3HAHO HEBHHYBATHM
y Ipen’ siBICHOMY OOBHHYBauCHHI 32 BANHCHHS 3JI0UHHY,
nepeadaderoro 4. 1 ct. 164 KK VYkpainwu, i BunpapnaHo
y 3B’53Ky 3 BIJICYTHICTIO B HOTO isIX CKJIaIy 3JIOYHHY.
Cyn mepuroi iHCTaHIIi 3a3Ha4YMB, 10 OOBHUHYBauCHHMA
MEepiOANYHO HaJaBaB iHIITY MaTepiajbHy JOIOMOTY Ha
YTpUMaHHs JiTeH, IIpHU I[bOMY OCTaHHIN NOKa3aB, IIO
3IICHO HE YXWIAETHCS BiJl CIIJIATH alliMEHTIB, OCKUIBKH
He MaB 00’ €KTHBHOT MOXKJIMBOCTI TpaleBlIAITyBaTUCh,
110 1 € €QUHOIO ITiICTABO0, BHACIIIIOK AKOI BiH HE CILIa-
9yBaB aliMEHTH y IMOBHOMY 00CS31 B iHKpHMiHOBaHHN
nepion. A HalaHi MPOKYpOPOM JOKa3Hu B OOIPyHTYBaH-
HS TIpex SIBIICHOTO OOBHHYBAaYCHHS B iX CYKYITHOCTI
CBiJTYaTh MPO iX HETOCTATHICTh T4 y B3aEMO3B 3Ky HE
JArOTh ITiJICTAB JJIs BU3HAHHSA OOBHHYBAa4E€HOTO BUHYBA-
THM Y BUMHEHHI 3104nHy ependadenoro 4. 1 ct. 164 KK
VYkpainu. ANessmiifHANR Cyl TOTOIWBCS 3 BUCHOBKAMH
Cyly TepInoi iHCTaHIil, 0 YXUJICHHS BiJl CTUIaTH aji-
MEHTIB Ha yTpUMAaHHA AiTeil 3 00Ky OOBHHYBau€HOTO
MIEBHOIO MIpOI0 Majio MicIle, ajié BOHO HE MOXe OyTH
BHU3HAHE 3JICHUM 3 OIVIJly Ha MPaBOBI MPUIIUCH, ILIO
MicTaTbed y cT. 164 KK Vipainu.

I mumre BepxoBumii Cyy ckacyBaB yxBamy Cyy are-
JSAIAHOT 1HCTaHIIT BITHOCHO BHITPABIAHOTO 1 MpHU3HA-
YUB HOBUH PO3NIIAL Y CY/ aneisimiiHol iHCTaHIiD [3].

3 11pOoT0 MPHUBOAY CIyIHUMU € nymMku [1.0. ®imin-
MoBa, M0 y 3B’SI3Ky 3 HASBHICTIO O3HAKU 3JIICHOCTI
y AuCHo3uLii cTaTTi MOBa MOXKE HTH JHIIE PO BHHY
y (GopMi IPSIMOTO YMHCIY, KOJIM BUHHUN YCBIJIOMIIIOE
IPOTUIIPABHICTE CBOEI Oe3MisIBHOCTI 1 Oaxkae Tak
BUMHATH ¥ Haxami [4, c. 258], a Takox O.M. T'oponHo-
BOI1, AIKa 3a3Hayae, 10 y €TUMOJIOTIYHOMY CEHCI CJIOBO
«3JMiCHUI» 03HaYae 0co0y HAIOBHEHY 37X YMUCIIB, a
Y By3bKOMY — CHCTEMAaTH9YHE YXIJICHHS BiJ] CIUTaTH aji-
MeHTIB [5, ¢. 51]. Tomy, SKIIO 3aMiHUTH «3JIiICHE YXH-
JCHHS» HA «YMHUCHE YXWICHHS», CYTHICTh HiSHHS HE
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3MIHUTBCS, OCKUTBKM BHU3HAYAIBHOIO UIS TPUTSITHEH-
HS 0 KPUMIiHAJIBHOT BiJIOBIAANIEHOCTI 3aJTUIIAE€THCS
pO3Mip KOIITiB, MO CYKYITHO CKJaJae CyMy BUILIAT
3a TPH MICSAIlI BIIMTOBITHUX IJIATEXKIB.

[ponorxyroun anani3 nporo3unii C.M. Mopo3ioka,
3a3HaYMMO, IO 3 TIOJIS 30py HAYKOBIIS BUTIAJIA HACTIIKH
TaKOrO0 YXMJICHHS, 1[0 pOOHUTH JaHy CTaTTIO HAAMIpHO
pEeNpecUBHOI, OCKIIBKH 3a MPOMOHOBAHOT HUM PeJaK-
1ii OOp>KHUKA MOXKHA TIPUTATHYTH 32 OHOPA30BY HEBU-
muary amiMeHTiB. ToMy MI0J0 I[LOTO TUTAHHS OLTBII
BIpHOIO BBA)KAETHCS Mpomo3utis 1. Amomiit sika, 30kpe-
Ma, 3a3Hayae, 10 «BBOASYHM aIMIHICTPATHBHY BiJIINOBI-
JATBHICTH 3 HECILIaTy alliMEHTIB, BApTO OyJI0 O BHECTH
3MiHH 70 cT. 164 KK Ykpainu i Bce % Taku JTOTpUMATH-
Cs1 CITIBB1THOIIICHHS a/IMIHICTPAaTUBHOI Ta KPUMIiHATBHOT
BiJIMOBIIaJIBHOCTI, BCTAHOBUBIIM JUII KPUMIHAIBHOI —
IIiCTh MICSIIB YXUJICHHS, a U aAMiHICTPaTUBHOI — TpH
Micati» [6, c. 64]. [Ipo mro npobieMy HecHiBpo3MipHOC-
Ti MU 3a3Ha4aliy y TONIEPEAHBOMY TiAPO3IiIi.

Taxox 3 npomnoHoBaHoi C.I. Mopo3tokom penakiii
BUILTUBAE, IO Taka (hopMa BUMHEHHS 3MOUHHY, K «yXH-
JICHHS BiJ YTPUMAHHSD MiIIsTae ,E[erI/IMlHaJ'IlSaLIll
[Ipore Mu He 3romHI 3 TAKOIO MPOIO3MIIEI0, OCKUTBKH
Taka (hopMa BUYNHEHHSI 3IOYHMHHOTO JiSTHHS iICHYE, IIPOCTO
BiHCYTHi (baktu 3aCY/DKCHHS BUHHHX 0ci0 3a Taxi qisTHHS
BHACII/IOK, 30Kpema, lpr,HHOI_HlB IO BUHHUKAKOTh MPH
BCTAHOBJICHHI O3HAK 3JIICHOCTI B YXWJICHHI OaTbKiB Bij
yTpUMaHHS JiTei. ToMy «3JiCHICTE» Oa)XaHO BUKJIIO-
YUTH 3 i€l GopMHU BUMHEHHS 3JIOUHHY, MepeadaueHo-
ro ct. 164 KK Ykpainu, a KpUMiHaJIbHY BiJIOBiaiIb-
HICTH IIOB’A3aTH 13 HACTAHHAM TSDKKUX HACILAKIB JUIS
3[0pPOB’S TUTUHH BHACHIIOK YXHMICHHS BiJl yTPUMAaHHS.

[oepratounck A0 MPOMO3MLii IIOAO 00’ €THAHHS
cT. 164 Ta 165 KK VYkpaiHu, To Taky * HpPOITO3HIIIIO
BuciioBuB 1 A.M. ba6enko. [1pu 11boMy BiH BiI3HAYHUB, 1110
3a3HaueHi MUTAHHS 3aCIYTOBYIOTh Ha OUIBII JeTaTbHUHA
aHayi3 i moTpeOyroTh ypaxyBaHHS ITiJI Yac YJ0CKOHAJICH-
HS BITYU3HSHOTO KPUMIHAJIBHOTO 3aKOHOJABCTBA, OCK1ITb-
KH 3 TTOJIOKEHb CIMEHHOT'0 3aKOHOJIABCTBA YKPATHU TaKOX
BUIUIMBAE: MO-TIEPIIIE, 10 CIMEHHI BiIHOCUHH Ta TUTHH-
CTBO € OKPEMUMH — BQXJIUBHMH CYCIIUIBHUMH BiJTHO-
CHHAMHU, TIO-APYyTe, IIIOYMM CIMEHHUM 3aKOHOIABCTBOM
MpaBO Ha MarepiaibHe 3a0e3leUeHHs IependadeHo
JUI  OLIBII IIUPOKOTO KoJia Cy0’€KTIB CIMEHHUX BiTHO-
cuH [7, ¢. 23]. Tomy y cBoeMy JTOCTIKEHHI MH He OyeMo
3arTHOIOBATHCH Y TIONIYK NUIAXIB JUIs BUPIIICHHAS IHO-
TO TIMTaHHS, OCKUIBKH BOHO NPSIMUM YHMHOM HE BILIMBA€E
Ha PO3B’S3aHHS MPOOJIEMH JOUIILHOCTI BUKOPUCTAHHS
HOHSATTA (3JIICHOCT» y TEKCTi KPUMIHAJIBHOTO 3aKOHY.

o crocyetbes ct. 166 KK, To sik mpaBmIIbHO 3a3Ha-
yae L.I. JInTBUH, TepMiH «3J1iCHE HEBUKOHAHHS» y IiH
HOpMi Yepe3 CBOI0 3aKOHOJABUy HEBU3HAYEHICTh Ha
MPaKTHUIll BUKIIUKAE HU3KY MPOOIJIEM TTiJ] yac 3A1CHEHHS
KpUMIHAJIbHO-TTPABOBOT KBaTi(piKaIlil i TOMy BiH BBaXKa€,
0 «BapTO YTOYHUTH, IO CaMe JIKHUTh B OCHOBI BU3HA-
YeHHS MOHATTA «3JicHicThY [8, c. 110]. IIpote, gk mMu
3’CyBaIU y MOMEPEIHIX Miapo3aiiaxX, HIXTO 3 MpoaHa-
JII30BaHHUX aBTOPIiB HE HAJaB YiTKOTO BU3HAYECHHS «3JIiC-
HOCTI» y Il cTaTTi.

Tomy mMu Takox miarpumyemo nosunio C.M. Mopo-
310Ka CTOCOBHO TOTO, IO CJiJ B3arail BiJMOBHUTHCS

BiJl TIOHATTS «3JICHOCTI» y LI HOpMi, 30KpeMa yepes
HOro HEKOHKPETHHUH 3MICT; OKpIM TOTO, Y HbOMY HEMae
noTpeOu, OCKUIBKA KPHUMiIHOYTBOPIOIOUOIO O3HAKOIO
y CKJIaAi 31I04HHY, ependadeHomy ct. 166 KK, e Tsokki
HacHigKW. Ix CIPUYMHEHHS HAIUIA€e 1ie TisHHS (Hempa-
BOMIpHY TIOBEIIHKY) O3HAaKOI CYCIIBHOT HeOe3red-
HOCTi [9, c. 109-110]. IIpuitHATTS Takoi MO3HIIIT HATACTh
OUTBII YITKOTO Ta BU3HAUEHOTO 3MICTYy TEKCTY KpPHMi-
HAJIBHOTO 3aKOHY Ta YCYHE IHCKYCilO0 3 THTaHHS, YH
MoxHa KBamiikysatu 3a cT.166 KK Ykpainu omgHopa-
30B€ HEBUKOHAHHS 00OB’S3KIB 10 JIOTIISAY 33 JUTHHOO,
110 CIPUYHMHUIIO TSXKKI HACTIAKY TS 11 30pOB’S1.

Kpaiue nomnoBHUTH 00’ €KTHBHY CTOPOHY LIBOTO 3710~
YHHY TaKUM CIIOCOOOM HOTro BUMHEHHS K «HCHATICKHE
BUKOHAHHS 000B’s13KiBY», sk mporonyiots O.1. bemosa
[10, c. 98-99] ta I.I1. €BreeBa [11, c. 229].

[Tpu meomy /JI.I1. €BTe€Ba HEe MIATPUMYE TIO3HIIIO
IIO/I0 BUKIIFOYCHHS «3JIICHOCTI» 3 TekcTy cT. 166 KK
VYkpaiau, OCKUTbKH «3HAYCHHS O3HAKH 3J1ICHOCTI € TTOKa3-
HHUKOM CTaBJICHHS OaThKiB, OMIKYHIB Ta MiKITyBaJIbHUKIB
JI0 cBOiX OOOB’SI3KIB 1 TOMY BHpaXkae CyCIHiJIbHY HeOe3-
MEYHICTh CAMOT0 TisTHHS. TaKuM YHHOM, BUKIIOYAIOTHCS
BUIMAAKN MPUTATHEHHA 3a3HAYCHUX 0Ci0 10 KpUMiHAJb-
HO{ BIAMOBIAAILHOCTI 32 CUTYaTUBHE, OTHOPA30BE HEBU-
KOHAHHS HUMHU 00OB’SI3KiB IO ITOIVISITY 38 YMOBH, SKIIO
3arajoM BOHH HAJIEKHO 1X BUKOHYIOTH» [11,¢.231]. IIpo-
Te BU3HAYAIBHUM JUTS IHOTO 3JI0YUHY € caMe (PaKT CIpH-
YUHEHHS JUTHHI TSODKKUX HACIHiKIB, @ TOH (aKT, KM
Oyno craBleHHS OaThKIB UM MKIYBAIBHUKIB J0 CBOIX
000B’sI3KiB, MOXKE BIUTMHYTH JIMIIE HA CTYIMiHb BUHH
i, Y CBOIO Uepry, Ha po3Mip NMPHU3HAUYCHOTO MOKAPAHHS.

o ctocyerbess c1.389-2 KK Vkpainu, To Mu
MOBHICTIO MIATPUMY€EMO HO3UII0 [010BHOTO HayKOBO-
eKCIIepTHOro ympapiiHHA Amnapary BepxoBHoi Paau
VYkpainu, ¢axiBui micns 3AIHCHEHHS aHANi3y 3aKOHO-
MPOEKTY, 10 MPOIMOHYBaB 3a3Hau€Hy HOpMY IiHILIH
BHUCHOBKY, IO 3aCTOCYBaHHS KPUMIHAJIHHOTO IIOKa-
paHHsS 3a YXWICHHSA BiJ BiAOyBaHHS aJMiHICTpaTHB-
HOTO CTSTHEHHS € SBHO HAJMIpHUM (TUM OULIBII, IO
B TIPOCKTI 3a BIAIOBIIHE MiSTHHS Mepen0adacThCs JIUIIe
MOKapaHHs B BUNIISAAI T030aBieHHs Boii). [lissHHS, sike
MIPOMOHYETHCS KPUMIHANI3yBaTH y JaHOMY BUIAJIKY,
32 CBOIM XapaKTEpOM HE MOXE BBaKaTUCh CYCHIJIBHO
HeOE3MeYHnM, a OT)KE HE BIAMOBIJA€ TUM 3araJbHUM
O3HaKaM 3JI04YHHY, sKi chopmynboBani y crarti 11 KK.
B sxocTi 3aco0y mpaBoBOro pearyBaHHs Ha L€ AisTHHA
IIJIKOM JIOCTATHIM Oysio 6 HaKJIaJCHHS HOBOTO aaMiHi-
CTPAaTUBHOTO CTATHEHHS, Iepea0adeHOro B 3alpOIIOHO-
BaHill y mpoekTi HOBiM cTarTi 183-2 KYnAII [12]. Kpim
TOT0, KOHCTPYKIIist HopMmu ctarti 389-2 KK VYkpainu i3
HASBHICTIO a/IMIHICTPATUBHOI MPEIOIMIIIT MPSMO CyTIep-
€YUTh MOTr0 KOHIENTYallbHUM 3acajiaM, OJHI€I0 3 SKUX
€ 3aJIeKJIapoBaHa BiIMOBa 3aKOHOJNABIS BiJ MPAKTUKH
OOYZOBH HOPM i3 TaKOIO NMPEIOAUIIIEI0, IK YMOBH IIPH-
TSTHEHHS 0COOM J10 KpUMIHAIBHOT BiIMOBIAIBHOCTI. 3a
KK VYkpainu 1960 p. e npu3BoAKUIIO 10 KPUMiHAIBHOTO
nepeciigyBaHHs oci0 3a JAeski aaMIHICTpaTHBHI Hpo-
CTYTKH IIPU IOBTOPHOMY X BUYMHEHHI, IO B CBOIO YEPTy
MPU3BOJMJIO JI0 HEBHUIIPABAAHOI KPHMiHATI3aIIl IEBHOT
yacTHHU AisiHb [13]. Y maHoMy BHIIAJKy MOMKHA TOBO-
PUTH, IO 3aKOHOIABEIb MMOPYIINB IPHHIUI E€KOHOMIl
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KpUMIHAJIBHOT penpecii, BIAMOBIIHO JI0 SKOTO 13 3arajib-
HOT MacH MPOTUIIPABHUX JiSIHb 10 Chepr KPUMIHAIBHO
KapaHWX CIiJi BIIHOCUTH JIMIIE Ti 3 HHUX, IO MAalOTh,
30KpeMa, BUCOKY CTYITiHb CYCIJIbHOT HeOe3eK: Ta rpy-
00 TOpyUIYIOTH IMyOmiyHi abo MpUBATHI MpaBa Ta iHTe-
pecu [14, c. 22]. Kpim Toro, icHyBaHHS JaHOI CTATTi He
BIJITIOBi1a€ TAKOMY MPUHIUITY ITOOYIOBU KPUMIHAIBHO-
T'O 3aKOHY, K OOTPYHTOBaHICTh KpUMiHaTi3allii, OCKiIb-
KM €IMHOIO TIJICTaBOI0 KpUMiHaTI3alii JisiHb € BiaIo-
BIIHUI CTYIiHB 1 XapakTep IX CyCHiIbHOI HeOe3MeKH,
SIKMI XapaKTEePU3y€eThCs IXHBOIO 3[aTHICTIO 3aMOil0Ba-
TH 00’ €KTaM KpUMiHAIBHO-IIPABOBOI OXOPOHH iCTOTHY, a
He Oynb-sKy iHIIY, Koy [16, c. 8]. Tomy Mu BBaxxaeMo
3a JIONiIbHE B3araii BUIy4dnTH cT. 389-2 3 KK VYkpainu.
[Ipu aHami3i 3MiCTy «3TICHOTO YXHIJICHHS Bijl poOiT»
K (OopMH BUYMHEHHS YXWJICHHS BiJl MOKapaHHS y BUAI
obMmexeHHs Boi, nependadeHoro 4. 1 ct. 390 KK Ykpa-
THH, TO I O3HAKa BIJHOCHUTHCS 10 AKICHHUX OI[IHOYHHUX
O3HAK, BHKOPUCTaHHA SKHX Y TEKCTi KPUMIHAJIBHOTO
3aKOHY Ma€ OyTH MiHIMI30BaHO, OCKIJIBKH 1X TJIyMaueH-
HS 3QJIKHUTh 0arato y 4omy BiJ Cy0’ €KTHBHOTO CTaB-
JICHHS JI0 3acy[KEHHX OciO, YIOBHOBKCHHX PO3IIO-
9HHATH TPOLEAYPY ix TMPUTSTHEHHS JI0 KpI/IMlHaHLHOI
BiJIIIOBIaIBHOCTI 32 Take isTHHS a00 cyz[mB Tomy 1in-
KOM JIOTi9HUM OyJ10 OW BiZIMOBHUTHCH BiJ] BHKOPHCTAHHS
TTOHSTTS «3IICHOCTI» Y TUCTIO3HIIIT 1 ITi€1 HOPMH.
BpaxoBytoun, mo Ha IyMKYy BYCHHX 3JICHICTH IPHU
YXWICHHI Bil pOOIT yTBOPIOETHCS JHUIIE 3a HAsBHOCTI
TPbOX CAMOCTIMHHUX JisiHb, IO BYMHEHI OJHIEI0 0CO-
6oto [17, ¢.139], 1, sik MU 3’sCyBajH, IO 32 CBOEIO CYT-
TIO O3Haya€ CTifike CHpsAMyBaHHA O0COOM Ha BUYMHEHHS
OJTHOPITHUX [isiHb, TO TIPABWJIBHUM Oynie i 3aMiHUTH
Ha KaTeropilo «CHCTeMAaTW4HICTE». OCTaHHS € TaKOX
000B’I3KOBOKO 03HAKOIO TAKHMX PI3HOBU/IIB YXHJICHHS BiJT
MTOKapaHHs y BUA1 0OMEXXEHHS BOJIi, K IOPYIICHHS IPo-
MAaJICBKOTO TIOPSIKY Ta HOPYIICHHS BCTAHOBICHUX LIS
3aCy/DKEHHUX 10 0OMEXKEHHS BOJII TIPaBUII TIPOXKUBAHHSL.
SIKII0 pO3ITISIaTH TaKy 03HAKY 00’ €KTHBHOI CTOPOHH
3nmounHy, nependaderoro c1.391 KK Vkpainn sx «3mic-
Ha HEMOKOPa», TO y LIbOMY pa3i KpUMiHOYyTBOPIOIOUUMHU
(akTopamMu 1€l KUTbKICHOI OI[IHOYHOI O3HAKH BHCTY-
MAalOTh HasBHICTH MOIMEPEIHIX CTATHEHb Y BHUII Iepe-
BEJICHHS 10 MPHUMIMICHHS KaMEpHOTO THITYy (OXMHOYHOL
KaMepu) abo Ha OUIBII CYBOPHH PEKUM BiJIOyBaHHS
mokapaHHs. TsDKKICTh IPOCTYIKY O YBark He OepeThesl.
Tomy mpasuisHOIO € aymka HO.B. Opna, mo Bun-
HEHHsI 3aCy/[UKCHHM HETOKOPH IICIs 3aCTOCYBaHHS
JI0 HBOTO 3aXOJiB JHCIHUIUIIHAPHOTO BIUIMBY Y BHJII
HepeBeICHHS A0 MPUMIIICHHSI KaMEPHOTO TUIY (OIH-
HOYHOT KaMepH) abo Ha OibII CyBOpHUN pEXHUM Bin0y-
BaHHA TOKapaHHs MEPETBOPIOE i HA 3JTICHY HETOKOpY,
SIKOI0O MO)XKe OyTH «OJHOpa30BE BUMHEHHS 3acCy/Ke-
HUM OYyJb-SIKOTO MOPYIIEHHS BCTAHOBJICHOTO MOPSAKY
BiOyBaHHs mokapaHHs» [18, ¢. 125]. To6To 3;1icHUM
MOJKHa BU3HATH OyIb-sIKe TOPYIICHHS, HE3aJICKHO BiJ
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CTYHEHS TSXKKOCTI Ta ()aKkTy HasIBHOCTI UM BiJICYTHOCTI
BIJKPUTOCTI Ta 3yXBaJIOCTi Takoro mopymeHHs. OTxe
3 BULIEBUKJIAJCHOTO BUTUIUBAE, 10 Y Pa3i BUKIIOUEHHS
13 TekcTy Ha3Bu Ta Aucno3uiii cT. 391 KK Ykpainu Tep-
MIHY «3IICHICTBY, TO 11 3MiCT HE 3a3Ha€ 3MiH. Y TaKOMY
BUMAJKY ITOCTA€ MUTAHHS: YU MMOTPIOHO Y TEKCTI KPH-
MIHaJILHOTO 3aKOHY BUKOPHCTOBYBATH OI[IHOYHY O3Ha-
Ky, sIKa HE BIUIMBAE HA 3MiCT HOPMH, a € JINIIE TaHUHOIO
TpaaMIi, CTBOPIOE 3aiiBi JUCKYCil cepell HAYKOBIIIB
Ta TPYIHOII IIPH IpaBo3acTocyBaHHi? BoueBnap Bin-
MOBiJIb Oy/ie HETaTUBHOIO.

Binpmre Toro, sk crmpaBemIMBO BiJ3HAYalOTh aBTO-
pu IIpoekry 3akony «IIpo BHeCeHHs 3MiH 0 JESKUX
3aKOHOJIABYMX aKTiB YKpaiHu (1100 JKBijaIii Kopym-
MIHHOT CXEeMH B TCHITCHIIAPHIA CHUCTEMI MUISXOM
BurydeHHs cTarTi 391 KpuminaipHOTO Komekcy Ykpa-
fHm)» Ne 2079 Bin 06 Bepecus 2019 p., YMHHICTIO CTaT-
1i 391 KK Vkpainu muis kepiBaunrea Y BII 30epiraetbes
1, IO HaWTIpIIIe, aKTUBHO 3aCTOCOBYETHCS MOYKIJIMBICTh
HEOOTPYHTOBAHOTO TIPHUTATHEHHS OKPEMHUX 3acyIKe-
HUX JI0 KPUMIHAIBHOI BiJINIOBIJAJILHOCT]I BUKIIFOYHO Ha
mificTaBi KOH(IIKTHUX BIJHOCHMH OCTaHHIX 3 aaMiHi-
CTpalisiIMU TaKUX YCTaHOB a00 3aCy/KeHHS 0coO0H 10
1030aBJIeHH BOJIi 32 BUNHEHHS MPABOIIOPYILIEHb AUCIH-
IUTIHAPHOTO a00 aMiHICTPaTUBHOTO XapakKTepy, SKi, Mo
CYTIi, He IOBHHHI BU3HABATHCS 3I0YHHAMH. TaK, 3a mepi-
on 3 1 ciuns 2017 p. g0 30 ueppus 2019 p. Oyno BUHe-
ceHo 215 BupokiB. 3 Hux 201 — 3a BiAMOBY: BiJ MpH-
OupaHHS TPUMIIIEHb KOJOHIT YA BHKOHAaHHS POOOTH
3 Omaroyctporo 4d Bim udepryBanHsa (145), crmimyBartu
JIO TIPUMIIIEHHS COIiaIbHO-TICUXO0JIOTTUHOT CITy)Ou 4m
IHIIUX OPUMIIICHb A00 BUXOAUTH 3 KAMEPH UM 3alHATH
cBoe cnanbHe micue (30), Big oburyky um ormsany (9),
BiJl Mepen0adeHoro 3aKOHOIaBCTBOM ofAry (5) Ta iHmn
BuaM BiaMoBH (12); 4 — 3a mepemKkopKaHHS OOLIYyKY
4l oIIsy; 6 — 3a 30epiraHHs 3a00pOHEHHX MPEIMETIB,
mo 1 — 3a «BKHBaHHSI CHHPTHUX HAIOIB», 32 «CaMo-
BUJIbHE 3aJIMIICHHS CBOTO JIOKAIBHOTO CEKTOPY» Ta 3a
Te, IO «CIaB Y MPUMIIIEeHH] 1S 30epiraHHs 0COOMCTHX
pedein». ToMy IpONOHY€ThCSI BUKIIIOYUTH AaHy HOPMY 13
KK Vkpainu, ockilIbki BOHA € PYyTUMEHTOM PaIsHCHKOT
KapanbHOi cuctreMu. HaBith aBropuTapHa Pocist ckacy-
Baja 10 HOPMY. 3 MOCTPaJSHCHKHX KpaiH BOHA BHKO-
PHCTOBY€ThCs JinIne B YKpaiHi Ta binopyci [19].

BucHoBkn. MU TakoX IJIKOM MiATPUMYEMO MpPO-
no3uiro oo ukimodeHHs cT. 391 i3 KK VYkpainu,
OCKUTbKM i1 icHyBaHHs, 5K 1 cT. 389-2, He BimmoBigae
TaKOMY HPHHLIHITY KpI/IMlHaJ'ILHOFO mpaBa SIK eKOHOMis
KPUMIHAJIBHOI peTpecii, a Takox MPUHIHAITY KpI/IMlHaJ'IB-
HOTO 3aKOHY — OOTPYHTOBAHOCTI KpUMiHaIi3a1lii.

OTxe, TiJACYMOBYIOYHM BHKIAJCHE, CIIiJ 3a3Hauu-
TH, MO y IUIOMY MH 3’sCyBajil iCHYBaHHS IMOTpeOH
y BrockonaneHHi KK Ykpainu y dacTuHi BUKOpHCTaH-
HS TEPMiHY «3JIICHICTBY, IUIIXOM ITOBHOTO BHKJIIOUCHHS
OCTaHHBOTO 13 TEKCTY KPUMIHAIBHOTO 3aKOHY.
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