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FISCAL OFFENCES AND INFRINGEMENTS IN THE SCOPE
OF FLOW OF GOODS ACROSS THE EXTERNAL BORDER
OF THE EUROPEAN UNION - COMBAT METHODS

3JIOYAHU TA CYAOBI HOPYIIEHHS B OBJIACTI IIEPEBE3EHHSI TOBAPIB
YEPE3 30BHIIIHIN KOPAOH €BPOIIEMUCBKOI'O COIO3Y: METOAU BOPOTHBU

The article concerns attempts to characterize tax offences and petty tax evidences occurring during the carriage of goods at the
external border of the European Union.

On the basis of statistical data gathered by the Customs Service, the number of proceedings in cases concerning tax offenses and
petty offenses was indicated on the basis of the Computer System for Records of Tax Crimes called ESKS. The proceedings conducted
were analyzed in the Customs Chambers within the external border of the European Union. The intensity of border traffic was charac-
terized on the example of: passenger cars, trucks, buses as well as passenger and freight trains. Tools used are presented in the detection
of fiscal offenses and petty tax offenses by the National Treasury Administration, i.e. risk analysis and investigative IT. The role of
border services in providing security throughout the entire supply chain is underlined.
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CTarTs CHHTETHYHO XapakTepu3ye (ickaabHi MPaBOMOPYIICHHS Ta HOAATKOBI IPAaBONOPYIIECHHS, OB’ A3aHi 3 HEPEBE3CHHIM TOBa-
piB Ha 30BHIIIHBOMY KOpAIOHi €Bponeiicbkoro Coro3y. Ha mijicTaBi CTATUCTUYHUX JAHUX, 310paHUX MUTHOIO CIyx00!0, Oy/lu BKa3zaHi
CTAaTUCTHYHI JIaHi TIPO MPOBA/PKEHHS y CIIpaBax, M0 CTOCYOThCS (DiCKaIbHUX MPABOIIOPYIIEHB Ta APIOHMX MPABOMOPYILIEHb HA OCHO-
Bl KOMII'IOTE€PHOI cucTeMu 00Ky MoaaTkoBUX KpuMiHanbHuX nutanb ESKS. Iponec Oyno npoananizoBaHO B MUTHHUX IajaTax, ski
PaLIOITh Ha 30BHIIIHBOMY KOpHOHI €Bporneiicbkoro Coro3y. IHTeHCHBHICTH IPUKOPIOHHOIO PYXy XapaKTepu3yBalacs Ha IpUKIai
aBTOMOOLJTIB, BAHTaXKHHX aBTOMOOLIIB Ta aBTOOYCIB, a TAKOXK MACAKUPCHKUX Ta BAHTAXKHUX MOT3/iB. [IpecTaBneHo iHCTpyMEHTH, 110
BUKOPHCTOBYIOTCS ISl BUSABICHHS (hiCKaNbHUX IPABONOPYLIEHb Ta APiOHUX IpaBomopyuieHs Jlep)kaBHUM Ka3Ha4elHcTBOM, TOOTO
aHaii3 pu3mKiB Ta po3ciigyBaHus [T. [liqkpectoeTsest posb Ciyk0 MPHKOPIOHHOT CITyk0H y 3a0e3nedeHHi Oe3MeKH Y BChbOMY JIaH-
IIOTY MOCTAYaHHS.

Kniouosi cnosa: nodamrxogi 3nouunu, noodamxoee npasonopyuients, ananis pusukie, Kpuminanicmukad, npukopooHHull pyx, 6es-
nexda, 1aHYyI02 NOCMABOK.

CTaTbsl CHHTETHYECKH XapaKTepu3yeT (pUCKalIbHbIE TPABOHAPYIIECHHS M HAJIOTOBBIE TIPAaBOHAPYILECHHS, CBSI3aHHBIE C TIEPEBO3KOM
TOBapOB Ha BHeIIHel rpanuie EBpormeiickoro Coto3a. Ha ocHOBaHMHM CTaTHCTHYECKHX TAHHBIX, COOPAHHBIX TAMOKEHHOH CITyKO001,
OBUTH yKa3aHbl CTATHCTHYCCKHUE JaHHBIE O MPOM3BOACTBE MO JeaM, KaCalomUXCsl (DHCKAIbHBIX MPAaBOHAPYIIEHNH H MEJKUX MPaBo-
HapyLIEHNH Ha OCHOBE KOMITHIOTEPHOM CHCTEMBI yueTa HaJloTroBbIX yrojoBHbIM Bonpocam ESKS. TIpouecce ObuT mpoaHanu3upoBaH B
TaMO)KEHHBIX ITajlaTax, KOTOpble paboTaloT Ha BHemHel rpanuie EBponeiickoro Coroza. HTEHCHBHOCTD ITOTPAHUYHOTO JBHKEHHS
XapaKTepru30Baach Ha MPUMEpe aBTOMOOMIICH, TPY30BbIX aBTOMOOMIICH 1 aBTOOYCOB, a TAKKE MACCAKUPCKUX M IPY30BBIX MMOEC3/I0B.
[pencraBieHbl HHCTPYMEHTBI, UCIIONB3YEMBbIE [UIsl BHISBIICHUS (DUCKAJIBHBIX TIPAaBOHAPYIICHHUI U MEJIKUX MpaBoHapymeHuit [ocynap-
CTBEHHBIM Ka3HAuCHCTBOM, T.C. aHAJIU3 PUCKOB U paccienoBanus UT. TlomguepkuBaeTcs poiib Ciy)0 MOrpaHUYHOM CTy:KObI B 00ecre-
YeHUH 0€30MaCHOCTH BO BCEH LIEMN MOCTAaBOK.

Kniwouegwie cnoga: nanozosvie npecnynienus, Hano2080e nPasoHapyulenue, AHau3 puckos, KPUMUHATUCIUKA, HO2PAHUYHOE 06U-
Jcenie, 6e30NaACHOCHb, Yenb NOCMABOK.

Fiscal offenses and minor offenses committed during
the movement of goods across the EU external border
are combated by border services, including customs of-
ficers, currently customs and tax officers, Border Guards
and Police. Their tasks include detecting, prosecuting,
combating tax crimes and fiscal offenses. The article dis-
cusses the methods used to combat border crime.

The data presented in this study concern the period
of transforming the Customs Service into the National
Fiscal Administration. The National Tax Administra-
tion was established on 1 March 2017, which included
the Customs Service, Tax Control Offices and Tax Of-
fices. As a result of this restructuring, the competenc-
es of the abovementioned services were consolidated.
The National Tax Administration, exercising the rights
specified in the provisions of the Act of 16 November
2016 on the National Tax [15] controls entities’ com-
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pliance with customs law and other regulations related
to the import and export of goods between the customs
territory of the European Union and third countries;
recognizes, detects and combats fiscal offenses and tax
offenses, including offenses against tax obligations, as
well as against customs obligations and the rules of for-
eign trade in goods, and prosecutes their perpetrators to
the extent specified in the Act of 10 September 1999 —
Penal fiscal code (Journal of Laws 2007, No. 111, item
765, as amended).

In addition, the provisions governing proceedings in
cases concerning fiscal offenses and tax offenses have
been included, among others in the following legal acts:
Penal Fiscal Code [14], Executive Penal Code [17],
Code of Criminal Procedure [18], Penal Code [16].

In contrast to harmonized customs regulations at EU
level, protection of trade in goods with third countries
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was left to be regulated in the national legal systems
of the Member States. This is due to the fact that the Eu-
ropean Union does not have the competence to create or
to harmonize criminal law [7, S. 285].

Penal fiscal code (pfc) penalizes acts consisting in
violating bans and orders of financial law belonging to
the area of tasks of the Minister of Finance, i.e. tax, cus-
toms, foreign exchange and gambling law.

Financial preparatory bodies are: customs and tax con-
trol offices, tax offices. In turn, the overriding authority
over the financial organs of preparatory proceedings is:

1. a locally competent tax administration chamber -
in matters falling within the jurisdiction of the customs
and tax control office and the tax office;

2. the minister competent for public finances, if
the order or order has been issued by the tax administra-
tion chamber.

The provisions of the Code of Civil Procedure define
in what circumstances we deal with a fiscal offense and in
which cases with a fiscal offense. The amount of the low-
est monthly salary determines whether a criminal act is
full of signs of a crime or an offense. Tax offense will
be a deed in which the amount depleted or exposed
to public debt reduction or the equivalent of the ob-
ject of the act will not exceed five times the amount
of the lowest monthly remuneration, thus currently PLN
10,500.00 (5 x PLN 2,100). [13]. If the amount exceeds
the indicated value, we will face a tax offense.

The necessary condition for the perpetrator to be held
liable for fiscal offenses and fiscal offenses is, apart from
the fact that the perpetrator performs the signs of the pro-
hibited act, the existence of the subjective element, i.e.
proving the perpetrator of the guilt. Fiscal offense or fis-
cal offense can, as a rule, be committed only deliberate-
ly and unintentionally only when the Code provides so.
It should be clearly stated that in proceedings in cases
concerning fiscal offenses / offenses other rules apply
than e.g. in tax proceedings — the authority conduct-
ing the proceedings must prove the guilt of the accused
and not the accused person of his innocence [9, S. 14].

The provisions of the Penal Fiscal Code also apply
to infringements of customs regulations in the scope
of depletion or exposure to depletion of customs duties,
which are related to the direct protection of the European
Union budget. However, it should not be forgotten that
they equally protect the acts of infringements against
the interests of the Polish State Treasury, because the de-
pletion of customs duties is usually accompanied by de-
pletions in taxes related to international trade, i.e. tax on
goods and services (VAT) and excise duty.

The specified forms of prohibited acts correspond
to a specific regulation of the fiscal code, introducing
a gradation of depletion or threats to depletion of pub-
lic law by the concept of value: small, large and great9.
A small value is a value which at the time of commit-
ting a prohibited act did not exceed two hundred times
the minimum wage, so a small value should be under-
stood as a depletion or threat of depletion of public
law receivables not exceeding PLN 420,000. A large
value is a value which at the moment of committing
a prohibited act exceeds from five hundred to a thou-

sand times the amount of the minimum remuneration,
i.e. PLN 1,050,000.00 — PLN 2,100,000.00. On the oth-
er hand, the value that we consider to be the value that
at the time when the offense is committed exceeds
the minimum wage a thousand times. So it will be a val-
ue exceeding PLN 2,100,000.00 zt. [13].

Fiscal offenses and minor offenses resulting from in-
fringements of legal regulations while making, among
others trade in goods with foreign countries is indicated
in Chapter VII of the Penal Fiscal Code, i.e. art. 85 to 95.
These include:

Swindling of a customs clearance (Article 85
of the Penal Fiscal Code) — the offense is committed by
a person swindling a permit or a similar document spec-
ifying the terms of trade in goods or services with third
countries, this act may also be committed in the form
of fraudulent misrepresentation of the state body enti-
tled issuing such a document [14]. The document may
be, among others, permission for import, export or tran-
sit, as well as other document, which will depend on
the possibility of trade in goods between EU countries
and third countries, for example license, declaration
of conformity, declaration of performance, veterinary
certificate, phyto-sanitary, permission for weapon, cer-
tificate of the competent consul of the Republic of Po-
land on imports of weapons and ammunition, document
accompanying V1 for wine import, certificate of origin
of goods (form A, certificate of origin, ATR, EUR-1),
permission of conservator for export.

Customs smuggling (Article 86 of the Penal Fis-
cal Code) — act consisting in failure to comply with
the customs duty imposed on the person responsible
for the goods being transported across the border in or-
der to enter the common customs territory or exit from
the common customs territory [14]. Failure to fulfill
the obligations may consist in the failure to present
the goods to the customs authority or failure to file cus-
toms declarations, and thus to prevent the customs au-
thorities from performing control activities. According
to art. 5 point 33 of the Union Customs Code (UCC)
[12] “presentation of goods to customs” means notifi-
cation to the customs authorities of the arrival of goods
to a customs office or other place designated or recog-
nized by customs authorities and the availability of these
goods to customs controls. However, in accordance with
art. 5 point 12 UCC “customs declaration” means the act
whereby a person, in the prescribed form and manner,
expresses the intention to place goods under a given
customs procedure, indicating, where appropriate, any
specific arrangements to be applied.

It should be noted that customs smuggling falls with-
in the scope of the broadly understood concept of ille-
gal entry or exit into the EU customs area, with the rule
that every customs shipment is a form of illegal entry
of goods, but not all illegal entry or exit of goods is cus-
toms smuggling. It is not, for example, the introduction
of goods in breach of obligations arising from the trans-
port of goods by customs or removal from customs su-
pervision [4, S. 102].

Customs fraud (Article 87 of the Penal Fiscal Code) —
it is accepted by a person who misleads the customs au-
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thority entitled to customs control. As a result of this act,
they are exposed to depletion of customs duties. Fraud
consists in misleading, exploiting a mistake or inabil-
ity to properly understand the action taken to obtain
a material advantage [3, S. 516]. An example of such
an act in personal traffic is an attempt to cross the border
within a green line designed for people who do not have
goods to declare, of course in case of disclosure, while in
the course of trade it will be, among others, presentation
of false invoices, possibly false data affecting the de-
termination of the customs value, e.g. declaring the in-
correct costs of transport or insurance of goods being
imported into the EU. Another example is the falsifica-
tion of evidence of the origin of goods affecting the use
of preferences.

Violation of the temporary admission procedure
(Article 88 of the Penal Fiscal Code) — concerns persons
entitled to use the temporary admission procedure on
the basis of an oral application. Violations of this proce-
dure are allowed, for example, by travelers on the border
who do not re-export a particular good or do not take
steps to give the goods a new customs-approved desti-
nation, which creates a customs debt. In the conditions
of passenger traffic, the private temporary admission
procedure covers private means of transport owned by
persons living outside the common customs territory, ac-
cording to customs regulations, these vehicles should be
re-exported at the latest on the day of the person leaving
the territory of the EU.

Changing the destination of goods (Arti-
cle 89 of the Penal Fiscal Code) — this act is committed
by a person changing the purpose, intended use of goods
or not maintaining another condition on which the ef-
fectiveness of the customs clearance depends, or deter-
mination of customs duties lower than that normally
applicable to the import of goods from third countries.
An example of such a procedure is the import of goods
in accordance with the applicable standards, e.g. ciga-
rettes, alcohol or liquids used for moving motor vehi-
cles, and after crossing the border they change their pur-
pose in that cigarettes are sold instead of being used for
personal use and the fuel is pumped out from factory
tanks and sold to interested persons.

Removal of the goods from customs supervision (Ar-
ticle 90 of the Penal Fiscal Code) — it is accepted by
the person who removes the goods or means of trans-
port from customs supervision. In the course of trade
with third countries, the subject of frequent operations
are suspensive procedures, the practical application
of which does not result in the creation of customs duties
and commercial policy measures in relation to the goods
covered. The goods covered by customs supervision
with the use of seals are most often non-community
goods transported through the territory of the Communi-
ty using the transit procedure.

Customs receiving (Article 91 of the Penal Fiscal
Code) — concerns criminal behaviour in the following
circumstances of dealing with goods that are subject to
customs offenses: acquisition, storage, transport, trans-
mission, transfer, assistance in the sale of goods, receipt
of goods and assistance in hiding. Customs receiving is
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also a type of prohibited acts subject to frequent viola-
tions at the external border of the European Union. They
are made by people involved in buying and then distrib-
uting excise goods, such as cigarettes, alcohol, diesel
fuel, which are imported in accordance with the quanti-
tative standards and then sold at a high profit.

Unjustified repayment of the customs duty
(Article 92 of the Penal Fiscal Code) - this is a deed
in the situation of misleading the customs authority by
providing data aimed at obtaining undue refund of duty
or remitting the duty in respect of which the obligation
to pay arose [19, S. 299].

Infringement of customs regulations with an offense
specified in art. 93 Penal Fiscal Code — this is a gross vi-
olation of customs legislation in the area of the free zone
or customs warehouse operating conditions. The possi-
bility of running an institution of a free customs zone
and customs warehouse depends on obtaining a per-
mit of competent state authorities for such activity, in
the case of a free customs area the permit is issued by
the Minister of Finance, and in the case of customs
deputy head of the customs and tax office. The manner
of operation of these preferential institutions is regulated
not only by customs legislation, but also obtained per-
mits and regulations of their functioning, which should
be properly applied by managers.

Obstruction  of customs supervision  (Arti-
cle 94 of the Penal Fiscal Code) — act consisting in fail-
ure to provide verbal or written explanations that may be
relevant to customs control. The non-disclosure of doc-
uments relating to trade in third countries with goods or
services is likewise eligible. Control rights in the scope
of customs supervision carried out by customs author-
ities are a basic instrument allowing effective enforce-
ment of the correct application of customs legislation
and other regulations applicable to goods traded with
third countries. It should be remembered that the control
rights of the customs authorities can be exercised against
all goods for which there is a reasonable suspicion of vi-
olation of the applicable legal order, can be implemented
at anytime and anywhere in the common customs area,
as well as outside it, if international agreements provide
[2,S.75].

Lack of customs documents (article 95 Penal Fis-
cal Code) — non-possessing of documents relevant to
customs control [11]. Such a document may also be
in a form of a record of the information medium from
which, as with a document in paper form, certain legal
consequences may arise.

The obligation to store documentation necessary for
the application of customs legislation is provided for in
Article 51 par. 1 UKC. The provision of art. 9 of the Act
of 19 March 2004 - Customs Law [8] specifies the storage
time of documents for 5 years (in turn, Article 51 para-
graph 1 defines this period for 3 years). Article 51, para-
graph 1 UCC uses the concept of all required documents
(by referring to Article 15 (1) UCC) [6, S. 959].

Lack of supervision (Article 96 of the Penal Fiscal
Code) - this act charges a person who fails to super-
vise the observance of rules applicable in the business
of a given entrepreneur or other organizational unit, ad-
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mitting, even if unintentionally, to commit a prohibited
act connected with trade with third countries. Penalties
for fiscal offenses are imposed by the court in daily rates,
but the daily rate may not be less than one thirty part
of the minimum wage nor exceed four hundred times.

In 2018, the daily rate ranges from PLN 70.00
to PLN 28,000.00, while a fine from PLN 700.00 to
PLN 20,100,000.00 for a tax offense and from
PLN 210.00 to PLN 42,000.00 for a tax offense.

The role of border services in the fight against fis-
cal offenses and tax offenses is extremely important,
which is confirmed, in some statistical data published
in various reports. Thanks to continuous modernization,
border guards have a well-developed control system
to eliminate irregularities. Customs and tax service of-
ficers, Border Guards and Police strive to ensure security
throughout the entire supply chain. In the field of inter-
national cooperation, they promote Activities Safer to-
gether at the international forum of the EUCPN (Euro-
pean Network for Preventing Crime) [10, S. 149-150].

An in-depth analysis of the issue of fiscal offenses
and minor offenses in the field of the flow of goods across
the external border of the European Union requires
the citation of statistical data in border traffic at the ex-
ternal EU border. The discussed area is in the jurisdiction
of the local customs chambers (IC) in Biata Podlaska,
Bialystok, Olsztyn and Przemysl. In 2016, the borders
exceeded in total 11 365 379 passenger cars, including
the IC in Biata Podlaska 4 424 241, Biatystok 1 298 735,
Olsztyn 2 375 089 and Przemysl 3 267 314 (Polish cit-
izens 5 631 391, while foreigners 5 733 988 ). In to-
tal, 1 649 391 trucks were transported, including the I1C
in Biata Podlaska 880 360, Biatystok 422 349, Olsz-
tyn 123 437 and Przemysl 223 245 (Polish citizens
368 075, while foreigners 1 281 316). The statistics
of border crossings for buses are presented in total by
the number 214 019, including the IC in Biata Podlaska
108 204, Biatystok 36 109, Olsztyn 18 951 and Prze-
mys$l 50 755 (Polish operators 48 482, foreign operators
165 537). In total, passenger trains exceeded the limit
of 5 182 (Polish operators 797, foreign operators 4 385),
freight trains in total 31 415 (Polish operators 9 217, for-
eign operators 22 198).

The data presented above shows that the highest
intensity of passenger and freight traffic took place in
2016 at border crossings in the jurisdiction of the Cus-
toms Chamber in Biata Podlaska, ie 39% alone person-
al, 53% of trucks, 51% of buses. However, the smallest
movement was recorded at the passages belonging to:
the Customs Chamber in Bialystok — 11.4% alone. per-
sonal, IC Olsztyn 7.5% alone trucks, 8.9% of buses.

However, the scale of crimes and offenses
at the external border of the European Union is presented
in statistics and reports. When analyzing statistical data
published in the Statistical Bulletin of the Customs Ser-

vice22, it should be pointed out that the number of pro-
ceedings in cases concerning fiscal offenses and petty
tax offenses based on the Computer System of Registry
of Treasury Fiscal Securities as at 27/01/2017 amounts
to 160,701 cases in all customs chambers, of which
123 283 cases were kept in chambers located at the ex-
ternal EU border. The total estimated value of seized
goods and means of payment in all customs chambers in
Poland is 768 212 257 PLN, while in customs chambers
located on the external EU border, i.e. in Biala Podlas-
ka, Biatystok, Olsztyn and Przemysl, goods and means
of payment were taken for PLN 378,019,725, which is
49.2% of the value of detentions made by the Customs
Service in Poland.

Helpful tools used in detecting tax crimes and of-
fenses, including by the National Tax Administration
are risk analysis and computer forensics. According to
EU standards, all controls in the areas of the National
Tax Administration are made on the basis of, inter alia,
the results of the risk analysis. Such controls are aimed
at identifying and estimating the magnitude of this risk
and determining the resources necessary to limit it. As-
sumptions are aimed at directing control in areas with
high risk level, which include among others trading in
tobacco, alcohol and fuel products [5, S. 4].

In August 2014, the Head of the Customs Service ap-
proved the standards of computer forensics in the Cus-
toms Service [20]. As can be seen from this document,
the main tasks of investigative IT specialists include:
recovery, protection and analysis of digital data found
on various types of electronic media that are used by
criminal groups. The use of methods and tools of com-
puter forensics is aimed at strengthening the operational
and investigative capabilities of the National Fiscal Ad-
ministration, which in turn will improve the efficiency
of customs and tax services in the detection of irregulari-
ties affecting the economic interest of Poland and the Eu-
ropean Union.

When analyzing the intensity of border traffic, one
should expect an increase in tax offenses and petty of-
fenses in connection with the emergence of new threats,
for example related to the large number of refugees
arriving in the EU. An uncontrolled influx of emi-
grants may result, for example, in increased smuggling
of weapons, hazardous and radioactive materials.
In connection with the constant changes in the law in
terms of customs and taxes, impoverishment of the so-
ciety and the destabilization of control systems, the ac-
tivities of organized crime groups are intensified. They
use all emerging opportunities and gaps in the right to
conduct illegal activities in the field of border crime
and offenses. In view of these threats, it is necessary
to strengthen control activities at the border and inside
the country by responsible services as well as to expand
international cooperation.
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