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HOA0 NPOLECYAJIBHOI'O CTATYCY OCIb,
CTOCOBHO SAKUX TIEPEABAYAE€TBHCSA 3ACTOCYBAHHSA
MMPUMYCOBUX 3AXOAIB MEJINUYHOTI'O XAPAKTEPY

SPECIFIC NORMATIVE FEATURES OF THE PROCEDURAL STATUS
OF THE PERSONS FOR WHOM THE USE OF COMPULSORY MEASURES
OF AMEDICAL NATURE IS FORESEEN

V HayKoBiil CTaTTi PO3NIIHYTO OKPEMi acIeKTH HOPMATHBHOI crenudikalii IpouecyanbHOro crarycy ocif, oo sKux nependa-
YaeThCsl 3aCTOCYBaHHS MPUMYCOBHX 3aXOJiB MEJHYHOTO XapakTepy, Kpi3b MpU3My 00CATY Ta 3MICTy HAI[IOHAJIBHUX Ta MIKHAPOTHUX
IPaBOBMX TapaHTiil. ABTOPOM pO3NISIHYTO NpOOIeMY 3aCTOCYBAHHs OKPEMHX HONOKEHb KPUMIHATIBLHOTO TIPOLECYaIbHOTO 3aKOHOMAB-
CTBa, SIKI PEryIIOIOTH MPABOBI BITHOCHHH MO0 OCI0, CTOCOBHO SIKUX Hepen0ayaeThCsl 3aCTOCYBAHHS IPUMYCOBHX 3aXO/IB MEIMYHOTO
xapaxrepy. Llel HampsiM TOMOBHIOETBCS TAKOK PO3IILSIIOM MOHATH «IIPOLECYATLHUN CTaHy», KHEOCYAHICTEY, «IPE3YMIILIs OCYIHOCTI,
Tepestik Cy0 €KTiB, OO0 SKMX MOXKYTh OyTH 3aCTOCOBAHI MPUMYCOBI 3aXO0/[ MEANYHOTO XapaKTepy, CTPYKTYPHI €IEMEHTH «IIpaBa Ha
3aXHCT» IO 0Ci0, M0 AKMX TepeadadacThesl 3aCTOCYBAHHS IMPUMYCOBHX 3aXOJiB MCIIYHOTO XapakTepy. Y CTaTTi HaBEJCHO aHAMi3
oI TakuxX nociiHukis, sik C.JI. [lapenko ta A.A. I'anaraH, a Tako) BpaxoBaHO MDKHAPOJHY TPAKTHKY, 30KpeMa piteHHs €Bpo-
HEHCHKOro CyIy 3 IIPaB JIOAUHU, IPUHHATHX 3a Pe3y/IbTaTaMy PO3JIsLAy CKapr IpoMajisiH YKpaiHu 00 NPaBOBUX rapaHTiil it ocio, siki
MPUMYCOBO YTPUMYIOTBCS B TICHXiaTpHIHOMY 3aKiaji. OcoOnuBy yBary NpHaiIeHO pO3IISITy CHCTEMH HAlllOHATBHUX FapaHTid, M0 Mae
Ha MeTi 3[iCHEeHHS e()eKTHBHOTO KPUMIHAJIBHOTO CYJIOYMHCTBA, 3 OISy Ha BUCHOBKU BepxoBHoro Cyny Ykpainu. Ha mifcrasi aHamizy
HalliOHAJbHOIO 3aKOHOJABCTBA, CYA0BOI IPAKTHKHU, @ TAKOXK 3aTydeHHS MDKHAPOAHOIO HOCBILY 3 MUTAHb IIPOLECYAIBHOTO CTaTyCy 0ci,
IONO SKHUX Mepen0avacThbes 3aCTOCYBaHHS PUMYCOBHX 3aXOMiB MEANYHOTO XapaKTepy, BCTAHOBIEHO iCHYBaHHS MPOLECYaIbHOTO 00-
MEXKCHHS [PaB HEOCYTHUX 0CI0 Ta MOXKJIMBICT BHHMKHEHHSI KOJTI3ii 111/l yac peasizaiiii HOpM HalllOHAJIBHOTO 3aKOHOIABCTBA. ABTOPOM
3aIPOTIIOHOBAHO CTBOPHUTH JIOAATKOBI MPOLECYalbHI TapaHTii 0co0aM, 100 SKUX MependavyaeThes 3aCTOCYBaHHS PUMYCOBHX 3aXO0/1iB
MEIMYHOTO XapaKTepy, IUIIXoM BIocKoHaneHHs npaBoBoi Hopmu KIIK Ykpainm, sika perymroe o0csr mpaB 0ci0 Ha arnensiiiHe Ta kaca-
1iliHe ocKapkeHHs. Takuii aBTOPCHKMIA OIS Oyyie 1ikaBuM utst (haxiBIliB y ramy3i KpUMIHAIBHOTO TPOLIECY Ta KPUMIHAIBHOTO MpaBa.

Knwouosi cnosa: npoyecyanvhuii cmamyc, npoyecyansii eapanmii, 0coba, w000 akoi nepeddavacmovcs 3acmocy8anHs RPUmMyco-
BUX 3aX0016 MEOUUHO20 XApaKmepy.

B HayuHOIi cTaThe pacCMOTPEHBI OT/IENbHbBIE ACIIEKThl HOPMATUBHOM crel(pUKALUU IPOLECCYaIbHOIO CTaTyca JIULl, B OTHOLIEHUU
KOTOPBIX MPE/IIonaraeTcs IpHMEHEHHe MPUHYAUTEIBHBIX Mep MEIHIITHCKOTO XapaKTepa, CKBO3b PH3My 00beMa H CONep KaHIs HaIlHo-
HAJIbHBIX U MEXyHapOAHBIX IPABOBBIX FapaHTUH. ABTOPOM PaccMOTpEeHa IpodaeMa NIPUMEHEHHS OTACIbHBIX MOJI0KEHUH YTOIOBHOTO
IPOLECCYAIBHOIO 3aKOHOATEIbCTBA, PErYIUPYIOIIUX IPaBOBbIE OTHOLIECHUS B OTHOLIEHUH JIUL, B OTHOLICHUH KOTOPBIX HpeJroara-
eTcs MpIMEeHEHNe MPHHYANTENBHBIX Mep MEIUIIMHCKOTO Xaparep. JJaHHOe HampaBleHHe TOTIOMHSCTCS TaKKe PACCMOTPEHNUEM TOHITHI
«IPOLECCYAIBHOE COCTOSIHUEY, KHEBMEHAEMOCTBY, «IIPE3yMIILIUS BMEHAEMOCTH, IEpeueHb CyObEKTOB, B OTHOLIEHHH KOTOPHIX MOTYT
OBITh IPUMEHEHB! IPHHYIUTEIbHbIE MEPbl MEAUIIMHCKOIO XapaKTepa, CTPYKTYPHbIE IEMEHThI «IIPaBa Ha 3allUTy», B OTHOLICHUH JIMI,
K KOTOPBIM TIPEATIONaraeTcs MpUMEHEHHe IPUHYIUTEIBHBIX MEp MEIMIIMHCKOTO XapakTepa. B cTatbe mpuBeneH aHamm3 B3MIALOB TAKHX
uccnenosarenei, kax C.JI. [Ilapenko u A.A. ['anaran, a Taxoke yuTeHa MEXyHapOo[Has IPAKTHKA, B YaCTHOCTH pelenue EBponeiickoro
CyJia 110 IIpaBaM 4elI0BeKa, IPUHATBIX [0 PE3yIbTaTaM Po3JILy ano0 rpaxiaH YKpauHbl OTHOCHTEIBHO IIPABOBBIX FApaHTUIl UL JIMLL,
HPUHYIUTENBHO CONEPKATCA B NMICHXHATPUIECKOM yupexkaeHun. Ocoboe BHUMAHHE YIEIeHO PACCMOTPEHHIO CHCTEMbI HAIMOHANBHBIX
rapaHTUii, YTO UMEET LeJIbI0 OCyIecTBICHU 3((EKTUBHOIO YTOJIOBHOIO CYAOIPOM3BOICTBA, YUUTHIBAs BhIBOABI BepxoBHoro Cyna
Vipannsl. Ha 0cHOBaHNHM aHAIM3a HAIIMOHAIBHOTO 3aKOHOJATENbCTBA, CYACOHOI MPAKTHKM, a TaKkKe MPUBIICUECHHS MEKIYHAPOIHOTO
OIIBITA IO BOTIPOCAM TIPOLECCYaTbHOTO CTaTyCa JINI, B OTHOIIEHHH KOTOPHIX MPEAIONaraeTcsl MpUMeHeHNe MPHHYAUTENBHBIX Mep MeIi-
LIUHCKOTO XapaKTepa, yCTAHOBJICHO CyLIECTBOBAHHE MPOLECCYATIbHOTO OrPAHUUEHNUS IPAB HEBMEHAEMBIX JIULL 1 BO3MOXKHOCTh BO3HUK-
HOBEHI KOJUTM3HIA TIPH peai3aliiy HOPM HAIHOHAIEHOTO 3aKOHONATEIbCTBA. ABTOPOM TIPEIOKEHO CO3/aTh JOMONHUTEIbHBIC TIPO-
IiecCyasbHbIe TaPaHTUH JIUIAM, B OTHOIIIEHHH KOTOPBIX MPEJoIaracTcs NpUMeHEeHHe IPHHYNTENBHBIX Mep MEIMIIMHCKOTO XapakTepa,
IyTeM COBEpPLICHCTBOBaHUS [PaBoBoii HopMbl YIIK YkpauHsl, kKoTopas peryaupyer 00beM MpaB JIUL] Ha AeJULLUOHHOE U KACCALIHOHHOE
obkanoBanue. Takoif aBTOpCKHiT B3I OyIeT HHTEPECHBIM TS CHEI[UaICTOB B 00TACTH YTOIOBHOTO MPOIECCA U YTOIOBHOTO TIpaBa.

Kniouegvie cnosa: npoyeccyanvhuiil cmamyc, npoyeccyaibhule 2apanmuil, Iuyo, 8 OMHOUWEHUY KOMopo2o npeononazaemcs npu-
MeHeHue npuHyOUmenbHbIX Mep MeoUuyUHCKo20 Xapaxmepa.

In the scientific article certain aspects of the normative specification of the procedural status of the person concerning which the
application of compulsory measures of a medical nature is foreseen is considered through the prism of the scope and content of national
and international legal guarantees. The author considers the problem of application of certain provisions of the criminal procedural
law, regulating legal relations with regard to persons, which provides for the application of compulsory measures of medical charter.
This direction is supplemented by the consideration of the notions of “procedural state”, “insanity”, “presumption of condolence”, a
list of subjects for which compulsory measures of a medical nature may be applied, structural elements of “right to protection”, against
persons for which application is envisaged compulsory medical measures. The article gives an analysis of the views of such researchers
as S.L. Sharenko and AA Galagan, as well as international practice, in particular, the decisions of the European Court of Human Rights,
adopted on the basis of the results of complaints from Ukrainian citizens regarding legal safeguards for persons compulsorily detained
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in a psychiatric institution, are taken into account. Particular attention is paid to the consideration of the system of national guarantees
aimed at the implementation of effective criminal justice, taking into account the findings of the Supreme Court of Ukraine. On the
basis of the analysis of national legislation, judicial practice, as well as the attraction of international experience on the procedural
status of persons for which the use of compulsory measures of a medical nature is foreseen, the existence of a procedural limitation of
the rights of insane persons and the possibility of collisions in the implementation of the norms of the national legislation have been
established. The author proposes to create additional procedural guarantees for persons, which provides for the use of compulsory
measures of a medical nature, by improving the legal norm of the CPC of Ukraine, which regulates the scope of the rights of individuals
in the appeal and cassation appeal. This view will be interesting for professionals in the field of criminal procedure and criminal law.
Key words: procedural status, procedural guarantees, person for whom the use of compulsory measures of a medical nature is

foreseen.

UWHHUI KpUMIHATBHUNA TIpOIIeCyabHUN  KOIECKC
YkpaiHy MICTHTb ITUPOKHUN CIICKTP HOPMATHBHUAX KPUTE-
piiB, sIKi BU3HAYAIOTH HE JIUIIIE TEXHIYHY CKJIaJIOBY Yac-
THUHY OCOONHMBOCTEH KPUMIHAIBHOTO MPOBAIKCHHS PO
3aCTOCYBAaHHS MPHUMYCOBHX 3aXOJiB MEIUYHOTO Xapak-
Tepy ILI0/10 MIEBHOI KaTeropii ocid, a if CTBOPIOIOTH AoAaT-
KOBE TPaBOBE MIATPYHTS LIOAO 3aXUCTy MpaB Ta iHTEp-
eciB uuMu ocobamu. [Tonpu e, HasiBHI B unHHOMY KITK
KOHCTPYKII{ OKpEMHX MPAaBOBHX HOPM BCE K HOTPeOy-
IOTh TICBHOTO JIOTIOBHEHHSI Ta KOPET'yBaHHS y HAIPsIMi 1X
OITUMI3allii Ta BiINOBITHOCTI Cy4acHUM peatisiM HaIlio-
HAJIBHOT KPUMIHAJIBHOT MPOIECYaIbHOT JIHCHOCTI.

Mera cTarTi — BU3HAYUTH IUIIXH ¥ HOPMATHBHI ac-
MEKTH ONTHUMI3allii Ta yIOCKOHAICHHS OKPEMOi KaTero-
pii mporecyanbHUX HOPM, IO PETYNIOITH chepy KpH-
MiHAJIBHUX MPOLECYaJbHUX PABOBIIHOCHH y KaTeropii
KpUMiHAJIbHUX TPOBAKEHb II0J0 3aCTOCYBaHHS MPH-
MYCOBHUX 3aXO0JliB MEIUYHOTO XapaKTepy.

VY CTpyKTYpi KpEMIHATBEHOTO IPOIIECY, IO PO3TIIsAa-
€TBCS SIK KOMIUICKCHA HOPMAaTHBHA CHCTEMa, ITPOBiIHE
MicIle 3aiiMae MexaHi3Mm 3a0e3ledeHHs TpaB i cBOOOJ
YYaCHUKIB KpUMIHAILHUX NPOIECYaIbHUX BiTHOCHH.

3 oy Ha Cy/DKEHHS, IO CTaTyC CIPUHMAEThCS 1 5K
«CTaH», 1 IK «CTAHOBUIILE», Y CBOEMY TIOYaTKOBOMY 3Ha-
YEHHI CTaTyCOM ITO3HAUAa€ThCs SIK 3arajbHE CTAHOBMILE
OKpeMOoi 0co0U B CyCHIIBCTBI, TaK 1 CyKYHHICTb yCiX abo
YAaCTUHU 11 IOPUANYHUX TpaB Ta 000B’s3kiB [1, c. 224].
TakuM YHHOM, TOBOPSIYH ITPO MIPABOBE ITOJIOKESHHS 0CO0H,
II0 € YYaCHUKOM TIPABOBITHOCHH, HAYacTilIe HTHMETh-
csi came mpo ii mpaBOBUE abo MpoleCyallbHUN CTaTyc,
IO XapaKTEePU3YEThCS CYKYIHICTIO FOPHAWYHUX IIpaB
1 000B’s13KiB. Take COPHHHSTTS yYacHHKA MPaBOBITHOCHH
€ XapaKTEepHUM 1 JJIs TaTy31 KpUMiHAIEHOTO TIPOIIECY.

Peanizarist mpaB i 000B’SI3KiB YYaCHHUKIB KPUMiHaJIb-
HOTO CYJOYMHCTBA 3JIHCHIOETHCSA IUIAXOM BUKOHAHHS
HUMH TICBHUX KPHUMIHAJIBHHUX IMPOLCCYATbHUX (YHK-
i, sKi, CBOEI0 YEProro, Hal4vacTillle BU3HAYAIOTH SIK
BUJ, HApsM KPHUMiHAJIBHO-IIPOIECyaTbHOI MisUTBHOCTI
[2, c. 77]. JlieBicTh Ta CIPSIMOBAHICTh MPOIECYATbHUX
rapaHTii, CBOEIO YEProk0, BU3HAYa€ ¢()EeKTHBHICTh CTBO-
pPEHOi CHCTeMH, HAaJallTOBAaHOI Ha BHUKOHAHHS KpUMi-
HaJIHUX MPOICCYaTbHNX (QYHKITIH.

VY Tteopii KPUMIHATBHOTO MPOIIECY € MO3MUIIs, BiAIO-
BIJIHO /IO SIKOT PUIHATO BBaXKaTH, IO 0C00a, MO0 SKOi
3I1CHIOEThCS MPOBAHKEHHS MPO 3aCTOCYBAHHS NPUMY-
COBHUX 3aXO/liB MEJMYHOIO XapakTepy, HE € yYaCHHUKOM
KPUMIHAJTBHO-TIPABOBUX BITHOCHH. ABTOPH, SIKi BiJICTORO-
I0Th IIe TIOJIO’KCHHSI, 3a3Ha9al0Th, IO ITiICTaBOI0 KPHMi-
HAJILHO-TIPABOBHX BITHOCHH € BUKITIOYHO (DaKT YINHECHHS
3JI0YMHY, a Cy0 €KTOM IMX MPABOBIIHOCHH — 0C00a, sKa
CKoia 11e mpotunpasHe AistHES [3, ¢. 111]. Lle TBepmxen-
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HS CYIEpEUHlTh TaTy3eBUM HAIlIOHATFHAM 3aKOHOIAB-
CTBOM, 30KpeMa, BIAMOBIHO 10 1.1 19,25 4. 1 ct. 3 KIIK
VYKpaiHu 0 CTOPOHH KPUMIHAJILHOTO TIPOBAJIKCHHS, SIKa
€ YYaCHHKOM KPHMiHAJIbHOTO TMPOBAKCHHS, 30KpeMa,
HAJISKUTh 0C00a, CTOCOBHO SIKOT TMepeadayacThes 3aCTo-
CYBaHHS PUMYCOBHX 3aXO0/IB MEMYHOTO XapakTepy ado
BUPIIIYBAJIOCS TITAHHS PO 1X 3aCTOCYBaHHs. Taka mo3u-
1IisT 3aKOHOJIABIIS HE BUKJIMKAE CYMHIBY B 11 PaBUIIBHOCTI,
3 OISy HA HAsSBHY Y MPABOBOMY CYCIHIJIBCTBI HEOOXiI-
HICTb YiTKOI BU3HAUEHOCTI MICIIsl OC10, 100 SIKUX TIepe/I-
0aJaeThCs 3aCTOCYBAHHS IPUMYCOBHX 3aX0IB MEIHYHOTO

BescymHIBHO, 0cO0H, sIKi BYMHWIIA CYyCIUIBHO-HEOE3-
MeYHy [0 (JsHHS) Ta TPU IOMY CTPAXKIAIOTh HA ICH-
XIYHI PO3Naad, HE MiIATaloTh KPUMIHANBHIA BiATNOBI-
JanbHOCTI. Pa3oM i3 TUM, YUHHSIOUH IPOTUIIPABHE JTiSTHHS,
sIKe BIIMOBIIHO /10 3aKOHY Tependayae HACTaHHS KpPHMi-
HAJILHOT BIIMOBIIATBHOCTI, 0CO0a BCTYIAE Y BITHOCHHH 13
JICP’KABHOYO, SIKi 3HAXOMATHCS B FOPHTMYHIN TUTOIIHHI.

BkasaHi BiTHOCHHH 00’ €KTHBHO BUHHUKAIOTH 13 MOMEHTY
CKO€HHSI CyCIUJIBHO-HEOE3MEYHOTO JIISTHHS, TTepei0ad4eHOro
HOPMOIO KPHUMIHAIBHOTO 3aKOHY. MOMEHTOM 3aKiHYCHHS
BKa3aHHX IMPABOBITHOCHH BapTO BBAKATH MPUITMHEHHS 3a-
CTOCYBaHHsI IEBHOTO BHJIy ITPUMYCOBOTO JIIKyBaHHS 3a I10-
CTaHOBOIO Cy/y Y pa3i BUJIIKyBaHHS 0co0H ab0 BiIOBIIHOT
3MIHU XapakTepy MCUXIYHOTO 3aXBOPIOBAHHS, 3a SIKOI BiJl-
najae HeoOXiMHICTD y TTONANBIIOMY 3aCTOCYBAaHHI MIPHMY-
COBHX 3aXOJ[IB MEIMUHOIO Xapakrepy [4, c. 14].

3a 3aKOHOMABCTBOM YKpaiHH JI0 TIEpeliKy CyO’€KTiB,
IIOZ0 SIKMX 3aCTOCOBYIOTHCS TIPHMYCOBI 3aXOIH MEHI-
HOTO XapakTepy, HaleKaTh OCOOH, SIKi BUNHHIIH CYCITiITb-
HO HeOe3MeYHe MisHHS, nepeadadeHe 3aKOHOM YKpaiHH
PO KPUMiHAJIBHY BiANOBIAAIBHICTh Y CTaHI HEOCYTHOC-
Ti. ToOTO 0COOM HE MOITIN YCBIIOMITIOBATH CBOIX Jii, ITe-
pendadary iXHi HacHiKKU ab0 KepyBaTd HUMHU BHACIIIOK
XPOHIYHOI IyIIeBHOI XBOPOOM, THMYAaCOBOTO PO3JaLy
MCUXIYHOT TIsUTBHOCTI, CTab0yMcTBa a00 IHIIIOTO XBOPO-
OmuBoro crany. Taki 0coOM BH3HAIOTHCS HEBHHYBATUMHU
1 3BUTLHSIFOTBCS BiJl KpUMIHAJIBHOT BIAIIOBIIATBHOCTI, aje
JI0 HUX MOKYTh OyTH 3aCTOCOBaHI IPUMYCOBI 3aX0O/IH Me-
JMIHOTO XapakTepy. Takoxk 10 cy0’ekTiB, MOAO0 IKUX 3a-
CTOCOBYIOThCS TIPUMYCOBI 3aX0/IH MEIUYHOTO XapaKTePy,
HaJIekaTh 0COOH, SIKi BUMHIIIN KPUMiHAIBHE TPaBOIIOPY-
LICHHS y CTaHl OCYIHOCTI, ajie 10 BUHECEHHS CY[IOM BU-
POKY 3aXBOPLIX Ha JYIIEBHY YH 1HIIY TICUX14HY XBOPOOY,
110 1030aBIIsE X 3MOTH YCBIIOMITIOBATH CBOT JIii, TIepe/-
Oavaty TXHI HACJIiIKK a00 KepyBaru HUMH. Jl0 Takux 0ci0
TaKOX 3aCTOCOBYIOTHCS NPUMYCOBI 3aXOOH MEIUYHOTO
XapakTepy, a IMICIsl IXHhOTO Oy’KaHHS, SKIIO HE MUHY-
1M Tiepei0aueHi 3aKOHOM CTPOKH JJABHOCTI, BOHH MOXYTh
OyTH Ii1aHi KPUMIHAIBHOMY HOKapaHHIO.
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TepMiH «HEOCYIHICTBY MiAKPECIIOE TPABOBHI CTaH
ocobu K ocoOnmMBHH («HEmACYAHUIE»). Came B TakoMy
PO3YMiHHI BKHBA€THCSI MIOHSTTS «HEOCYIHICTEY Y UHHHO-
My KpHMiHAJIBHOMY 1 KPUMIHAIBHOMY MPOLIECYalbHOMY
3aKOHOJABCTBI, KOJIM WAETHCS MPO BU3HAHHS OCOOM HEOo-
CYIHOIO IIOJI0 BYMHEHOTO JisHHSA. [Ipr 1boMy BH3HAHHS
Cy0’€eKTa HEOCYHUM SIK KOHCTaTaIlisi Horo mpaBoBOTO CTa-
HY HaJICKUTh JIO BUKITFOYHOT KOMIIETEHITIT cyay [5, ¢. 60].

Ha mymxy C.JI. [lapeHKko, BaXJIHMBOIO IPOOIEMOIO
KPUMIHAJIBHO-TIPOIIECYaIbHOTO  XapakTepy, SKa IOCTae
y 3B’SI3Ky 3 PO3IISIZIOM HEOCYTHOCTI SIK IIPABOBOTO CTAHY,
€ TIMTaHHS Mpo Mpe3yMmuito ocyaHocti. ITix «mpesym-
Li€10» PO3YMIIOTh 3arajibHe MOJOXKEHHS, 110 BiToOpakae
CTiHKI, SIKi HEOTHOPA30BO CIIOCTEPIratoThesl, 3B SI3KH MK
(akTaMu, MOMISIMHU, CTAHOBHIIAMH, BIACTUBOCTSIMU. [lin
«KPUMIHAJIBHO-TIPOIIECYaIbHOIO MPE3YMIIIIIEI0» MAaIOTh
Ha yBa3i 3aKpIIJICHE B KPUMIHAIBHO-TIPOIIECYATbHOMY 3a-
KOHOJIABCTBI TIPaBHJIO, 3TITHO 3 SKUM Yy pa3i JOBEACHOCTI
ofHOTO (haKTy TIepen0davaeThes JTOBEICHICTD JIPYroro ado
nependavacThCs HASIBHICTD UM BIICYTHICTD (DaKTIB IS ITiJT-
TBEPIKEHHS 1X y BCTAHOBJICHOMY TTOPSIIKY.

OCKUTBKM TIPE3yMIIIist OCYJHOCTI Ma€ TPUHIUIIOBE
3HAYEHHs U1 BHU3HAYEHHS IPAaBOBOTO CTarycy OcoOH,
LI0JI0 SIKOT BUPIIIYIOTHCS MUTAHHA PO BU3HAHHSA 11 HEo-
CYIHOIO 1 3aCTOCYBaHHSI IIPUMYCOBHUX 3aXOIiB MEIHIHOTO
xapakrepy, BapTo norogutacs 3 mo3utiero C.J1. [llapenko.
Tax, BiImoBIIHO 10 ii TOIVISIIIB, BUKIFOYHOIO KOMITETEHIII-
€10 CyIly € BCTAaHOBIICHHS (haKTy HEOCYIHOCTI ITiZI03pPIOBa-
HOTO Y1 OOBMHYBA4YEHOTO SIK Ha CTa/Iil OCYZOBOTO PO3CITi-
JyBaHHSI, TaK i CyJJOBOTO PO3IVISAAY. 3 1HIIHX MiJICTaB TaKa
ocoba He Moke OyTH BHU3HAHA HEOCyAHOI0. HesBaxarodan
Ha 0COOJIMBOCTI MMPOBALKEHHSI Y CIIPaBaXx MPo 3aCTOCYBAH-
HsI IPAMYCOBHX 3aXOJIiB MEJIMYHOTO XapaKTepy, He MOXKHA
MIOTOJUTHCS 3 THM, 110 3 MOMEHTY OZIEPKaHHS BHCHOBKY
eKCIIEPTiB PO HEOCYAHICTh 0COOH, BOHA BTPayae IPOIIECy-
TBLHUH CTATYC MiJI03PIOBAHOTO YK 00BHHYBaueHOT0. Cym-
HIBH TIOJI0 OCYHOCTI Takoi 0COOM, HaBiTh OOIPYHTOBaHI
BIJIMTOBIZTHUM BHCHOBKOM EKCIIEPTiB, HE MArOTh 1030aB-
JIITH 1i TIpaB, HaJJaHUX 3aKOHOM. J[0 CIIpOCTYBaHHS Cy[IOM
MPEe3yMILIT OCYAHOCTI KpUMiHAJIbHA CIIPaBa HE MOXe OyTH
3aKpUTOIO 32 MOCUIIAHHSM Ha HEOCY/THICTb 0c00H [0, ¢. 63].
Pa3oMm i3 TuM, Ha Hallly JyMKY, BUCHOBOK €KIIepTa PO HEeo-
CYIHICTb 0COOH, HAaBITh 3 YPaXyBaHHSIM BTPaTH BKa3aHOIO
0c00010 cTarycy 0OBHHYBAYEHOTO a00 IMiZI03PIOBAHOTO, HE
MOXe il TI030aBUTH BIATOBIIHUX TIpaB, HAJIAHUX JICpKa-
BOIO, 32 YMOB ICHYBaHHS TIPOICCyaTbHUX TAPAHTIH JIIs Ta-
KHX Kareropiit oci6. KpiM Toro, oTOTO)KHEHHS TipaB 0OBH-
HYBa4e€HOTo a00 iJI03PFOBAHOTO 3 TpaBaMy OCOOH, M0N0
SIKOi BUPILIYETHCS TTMUTAHHS PO 3aCTOCYBaHHS MPUMYCO-
BHUX 3aXOJiB MEJIUYHOTO XapaKTepy CYHNEepeunTh MPaBOBii
MIPUPOAI MPOLIECYATbHUX CTaTyCiB Takux oci0. Bxazane
3HAMIIO CBOE BiOOpaXKeHHsI B YHHHOMY HALllOHAJIbHOMY
3aKOHOJIABCTBI MULIXOM BiIOKPEMJICHHS KPUMiHAJIBHOTO
MIPOBAPKEHHS MIOAO 3aCTOCYBaHHS MPUMYCOBHX 3aXOIiB
MenraHoro xapaktepy B miasi 39 KITK Ykpainw.

HeocynHa ocoba, Marouu IMeBHI BajJd TICHXIYHOTO
37I0POB’S, BHUSBISETHCS 3aBISKH IIbOMY JOCHTH Bpas-
JIMBOIO Ta HEPIBHOIO 3 IHIMUMH ocobamm y peaiizarii
0COOMCTUX TpaB, y 3B’A3Ky 3 UMM Yy IpakTHIli €Bpo-
MEHCHKOTo CyMy 3 IpaB JIFOJUHU IOA0 PO3MISLY CKapT
BiJ 0ci0, siki Oyau migAaHi MpUMYCOBIM rocmiTasizamii

y NICUXIaTpUYHI 3aKJIaH, 3’ IBUJIAcCS PaBOBa KOHCTPYK-
il — «e(eKTUBHI rapaHTii BiJ CBaBIUIA», SIKI PO3yMi-
FOThCSI B KOHTEKCTI POLIECYAIbHIX rapaHTii.

Bapro 3a3HaunTH, MO0 KPUMiHAIBHO-TIPOLIECYaTbHI
rapaHTii — 1e nepenadadeHi KpUMIHAIIEHUM TIPOIIECyailhb-
HUM 3aKOHOM 3acO00M €(EKTHBHOTO 3IIMCHCHHS KpH-
MIHAJBHOTO CYyTOYMHCTBA, BUKOHAHHS HOTO 3aBIaHb.
CucreMy KpUMiHAIIBHO-TIPABOBHX T'apPaHTIH CTAHOBJISTH
KpUMiHAJIBbHO-TIpaBOBa (opMa, 3acaind KPHUMIHAIEHOTO
MIPOBA/KEHHS, MPOLECYaJIbHUM CTaTyc CyO’€KTiB KpH-
MIHAJIBHOTO IPOBAKEHHS, MOXIIUBICTH 3aCTOCYBAHHS
3ax0/iB 3a0e3MeueHHs KPUMIHAJIBHOTO MPOBAIKECHHS,
MPOKYPOPCHKUIA HAIVISA, CYAOBHH KOHTPOJb, BiIOMYHA
KOHTPOITb, IHCTHTYT OCKapyKEHHS [Tiif, pillIeHb i Oe31isUTh-
HOCTI OpraHiB 1 MOCaJ0BUX OCIO, IO 3MIHCHIOIOTH KpH-
MiHAJIbHE TIPOBA/KCHHS, FOPUINYHA BiIOBIIATBHICT
YYaCHHKIB KPUMIHAJILHOTO TIporiecy Ta iHmii [6, . 19].

l"apanTi€ero ocoOu, MO0 SIKOT 3aCTOCOBYIOTHCS TIPH-
MYCOBIi 3aXOM MEINYHOTO XapaKTEpPy Bif OOMEKCHHS
i1 cBOOOAM Oe3 JOTpUMaHHS HaJIeKHOT MpoIecyalbHOT
MPOLIEYPH, € MEBHA CIIPSIMOBAHICTh 3ac00iB 3/11liCHEH-
HSl KpUMIHAJIBHOTO MpoBapkeHHs. Crenndikoro mpaso-
BOI0 CTaTyCy TaKOro0 yYaCHHUKA KPUMIHAIBHOTO IPOBa-
JDKCHHSI € HAJlaHHS HOMY JOJATKOBHUX IPOIeCyaTbHUX
rapaHTii, 3akpimieHux y 4. 2 c¢t. 10 KIIK Ykpainu.

Bigmosimao no ct. 506 KIIK VYkpainu, ocoda, cto-
COBHO SIKO1 TIepe0adaeThCst 3aCTOCYBaHHS IIPUMYCOBUX
3axX0JiB MEIMYHOTO XapakTepy ado BHPIIIyBaJoCs ITH-
TaHHS MPO iXHE 3aCTOCYBAHHS, KOPUCTYETHCS MpaBaMH
Ii03PIOBAHOTO Ta OOBUHYBAYEHOTO B 00Cs31, IKUi BU-
3HAUAETHCSI XapaKTepoM po3Jiasy MCUXIYHOI AisSIbHOCTI
YH TICUXIYHOTO 3aXBOPIOBAHHS BiJIIIOBIIHO 10 BUCHOBKY
CYZIOBO-TICHX1aTpUYHOI eKCIIepPTU3H, Ta 31ICHIOE X de-
pe3 3aKOHHOTO TPE/ICTaBHIKA, 3aXUCHUKA [8].

Kpim Toro, Bianosigso 110 4. 10 [TocranoBu [lienymy
BCY Bin 3 yepns 2005 p. Ne 7 «[Ipo mpakTuKy 3acTocy-
BaHHS CYJJaMH IIPUMYCOBHX 3aX0/[iB MEIIIHOTO XapaKTepy
Ta TPUMYCOBOTO JIIKYBaHH:», CyM MalOTh 3a0e3nedyBaTi
y4acTh y CyAOBOMY 3aCiJaHHI 3aXMCHHKA Ta OCOOH, IIOZI0
SIKOT BUPIIIYEThCS MHUTAHHS MPO 3aCTOCYBaHHS MPUMYCO-
BHX 3aXO/IiB MEIMYHOTO XapaKTepy (3a BUHSATKOM BUIIAJIKIB,
KOJIM 1IbOMY TEpELIKOKae XapakTep ii 3aXBOPIOBAHH:),
a00 X OTPUMYBAaTH MTUCHMOBY BIZIMOBY Y pa3i il HeOaxaHHs
OyTH TPHUCYTHHOIO. TakuM YMHOM, IOpa3y MpH PO3IIIAL
TIPOBADKEHHSI CYAISIMA Ma€ OyTH BCTAQHOBIICHO XapakTep
3aXBOPIOBAHHS OCOOM IIONO SIKOT BUPIMIYETHCS TTHTAHHS
TIPO 3aCTOCYBAHHS IPHMYCOBHX 3aXOJIiB MEIMIHOTO XapaK-
Tepy Ta BUPIIICHO MUTAHHS PO MOXKIIMBICTH a00 HEMOX-
JIMBICTB y4YaCTi TaKkoi 0COOU y CyZIOBOMY 3acCiJIaHHI.

IIpaBo Ha 3axucT BKIIOYaEe B cede 3axHCT
Cy0’€KTUBHUX MpaB Ta 3aKOHHUX 1HTEPECIB MiA3aXUCHO-
ro. OckibkH 0co0H, 10 CTPAKIAIOTh HA NICUXIYHI PO3-
JIaJ, 1030aBJIeH] 34aTHOCTI Ta MOMKJIMBOCTI IOBHOO
MIpOI0 peai3oByBaTH HaJaHi IM TpaBa, BOHU MOXYTh
OyTH IIJIKOBUTO HE3aKOHHO Ta HEOOIPYHTOBAHO ITiJIa-
HI MPUMYCOBHM 3aX0aM Ta 1HIIUM MPABOOOMEKEHHSIM
K 13 OOKY CIIiJTYOTO, TaK i OpraHiB OXOPOHH 3I0POB’sL.
OTxe, KITFOYOBHM 3aBIAHHSAM 3aXHCHHKA € 3a0€31eUcH-
HSI BCiX IIPaB Ta 3aKOHHUX IHTEPECiB 0COOH, HABITh SKIIIO
e 6e3nocepeHbOo He OB’ sI3aHe 13 TOM IKIIEHHSM HOTO
BiAnoBiganbpHOCTI [9, . 23].

179



AKTyanbpH1 Tpo0IeMH BITYM3HAHOI ropuctpyaeHIii Ne 4. 2018

Amnaizyroun monoxeHHs cT.cT. 42, 506 KIIK Ykpa-
{HH, MOJKHA JIATH BHCHOBKY, IO JUII OCOOH, CTOCOBHO
sIKo1 TIepe10auaeThCst 3aCTOCYBAHHS TPUMYCOBUX 3aXO/1iB
MEIIYHOTO XapakTepy abo BUPIIIYBAIOCS MUTAHHS PO
1XHE 3aCTOCYBAaHH, BUHATKAMHU 3 TIEPENIKy PaB, epe/-
Oauenux ct. 42 KIIK Vkpaiuu 1 miIo3proBaHuX, 00-
BUHYBaUCHUX, MOKe OyTH JHIIe 3Mora Oe3ImoCcepeaHbo
Oparu y4acTh y IPOBEJICHHI MPOIeCYyaTbHUX Jiii Ta y Cy-
JIOBOMY PO3IIISiAl CIIPaBH, IO 1 3HAKIILIO BiOOpaKESHHS
y 4. 2 ct. 506 KIIK Ykpainu. BinnosigHo 10 3micty i€l
mporiecyagbHOi HOPMH, TPOKYpPOp, CyAd MalTh MPaBO
MPUHHATH PIIICHHS PO MPOBEACHHS BiANOBIAHUX NPO-
LecyallbHUX JIii 6e3 y4acTi ocobu, SKII0 XapakTep po3-
naay il ICUXIYHOT JiSUTRHOCTI YM TICUXIYHOTO 3aXBOPIO-
BaHHS MEPENIKO/PKAE TPOBEICHHIO MPOIECyaNbHUX il
3a 11 ygacTio abo yJacTi y CyJI0BOMY 3aciJaHHi.

BpaxoByroun 1ie, CIyIrHor, Ha Hall OIS, € TI03H-
mis A.A. INamarana, BiAMOBIAHO 70 SIKOI ICUXIYHHM CTaH
0co0u JIO3BOJISIE TIPOBA/DKEHHS 32 MOTO YJYacTIO HE BCIiX
nependaueHNX KpUMIHAJIBHUM MPOIECYaTbHUM 3aKOHOM
I, a TUIBKH THX, IiJ YaC BUKOHAHHS SIKHX HC BHMAara-
€ThCS aKTUBHHUII TIPOSIB EMOIIHHUX Ta BOJIBOBHUX SIKOCTEH
Takoi ocobw, ii pozymoBux BumHKIB [10, c. 32]. OnHaxk,
MIOTO/IKYFOUHUC 13 TAKAM TBEPIDKCHHSIM, IPABHIKAMH Ma€e
OyTH BPAXOBAHO, IO KOXKEH pa3 ciimanit abo TPOKypOP
CaMOCTIHO MPUIMAFOTH PIIIEHHS IIPO MOKIIUBICTD yJac-
Ti 0Ci0, MO0 IKUX BI/IleIy€TbC}I TATAHHS PO 3aCTOCY-
BaHH IIPUMYCOBHX 3aXO/1iB MEIUIHOTO XapaKTepy y MisX,
nependaueHNX KPUMiHAIBHAM TIPOLIECYaTbHIM 3aKOHOM.
V 3B’s13Ky i3 BiICYTHICTIO YiTKOI pernameHTaii nepeniky
TaKuX MPOLECYATBHUX [Iilf, B AKUX 0C00a, 00 SIKOi BU-
pillly€eThCsl TTMTAHHS TIPO 3aCTOCYBAaHHS NMPUMYCOBUX 3a-
XOJIIB METUYHOTO XapaKTepy He Moxe OpaTH y4acTb, € Bi-
POTIIHICTh MOPYIICHHS MPOLECYyaTbHHX NPaB BKa3aHHX
ocib ciyx6oBuME ocobamu. Ha Harry mymKy, TIOKITHKaH-
Hs1 3aXMCHUKA B 1[I CUTYaIli 1 moJisirae y 3a0e3reueHHi Ha-
JISKHOTO JIOTPUMAHHS MTPOIIECYATbHHX MPaB TAaKUX OCiO.

TakuM YMHOM, OOMEXKYHOUYH OOCST MpOLECYaTbHUX
MpaB HEOCYAHUX 0Ci0, IO peati3yroThes 0e3MmocepeHbO,
3aKOHOJIABeIlb HAJUIMB X KOMIICHCATOPHUMH TapaHTis-
MU 3[IHCHEHHS IIUX MPOIeCyalbHUX TpaB yepe3 y4acTb
y MPOBA/DKCHHI 3aKOHHHX MPEICTABHUKIB Ta 3aXMCHHKA.
Pa3oMm i3 TUM, HE3BaXKaro4X Ha TIOCUTh 3MICTOBHHI CIIEKTP

npaB, 3aKPIIUICHUIT HOPMaMH KPUMIHAJIBHOTO ITPOLECY-
QJILHOTO 3aKOHO/IABCTBA B 0C10, IO/ SKUX Mepe10adacTh-
¢l 3aCTOCYBAHHS IIPUMYCOBHX 3aX0/liB MEJIMYHOTO XapaK-
Tepy, il yac peasizaiii OKpeMHux HOpM KIIK, six Ha Hamie
MIePEKOHAHHSI, MOXKYTh BUHUKATH TIEBHI KOJI3ii, 0 Hera-
THUBHO BIUTMBATHMYTh Ha PeasIi3allito MpaB TaKuX 0cio.

Tak, BIAMOBIZHO IO IMOJOXKEHL 1. 5 4. 1 cT. 393,
m. 5 4. 1 ct. 425 KIIK Ykpainu npaBom mmojiaBaTH amnessi-
iKHI Ta KacaIiifHi ckapry BOJOMIIOTh 3aKOHHUH Mpe-
CTaBHHK Ta 3aXMCHUK OCOOH, MIOJI0 KO BUPINTYBAIOCS
MUTaHHS MPO 3aCTOCYBAaHHS MPUMYCOBUX 3aXOJiB Me-
JMYHOTO Xapakrepy. HaromicTe 0coOu, 00 SKUX BH-
pilryBajsiocsi MUTaHHS MPO 3aCTOCYBaHHSA MPUMYCOBHX
3axX0/iB MEAMYHOTO XapaKTepy, He BKIIOYEHI1 J0 Koja
0ci0, sKi MalTh MPAaBO OCKap)KyBaTH CYIOBE PilllCH-
Hs1 ab0 3BepTaTUCS MPO MEPErii CYIOBOTO DIllICHHS,
y 3B’SI3Ky 3 UMM MOXXC BHHHUKATH CHTYalis CYTTEBOTO
3MEHIICHHS 00CSTY MPOLeCyaJbHHUX MPaB TAKKX 0CiO.

€BpONCHCHKUH CyX 13 IPaB JIOAWHH Y CBOIX pilIeH-
HSIX, IPUIHATHX 3a pe3yJbTaTaMu pO3NISIY CKapr Ipo-
MaJsiH YKpaiHH, Harojoulye Ha TOMYy, IO 0co0a, sKa
MIPUMYCOBO YTPUMYETHCS y TMCUXIaTPUYHOMY 3aKIai,
MOBMHHA MaTH MPAaBO Ha CyJOBHI Mepensin 3a ii Biac-
HuM OaxcanHsaM [11].

KpiM Toro, BiAMOBIAHO 10 BUCHOBKY BepxoBHO-
ro Cyany VYkpainm, 3poOienoro 29 BepecHs 2016 p.
y crpaBi Ne 5-246kc15(16), 3 omisiny Ha TOJIOKCHHS
m 2 4. 3 ct. 129 Koncrurymii Ykpaiau Ta ct. 10 KIIK
VYkpainu, ocoda, Io/10 SIKOT BUPIITyBaIOCh MUTAHHS PO
3aCTOCYBaHHSI MIPUMYCOBHX 3aXO/iB MEIHYHOTO Xapak-
Tepy, He M030aBJeHa MpaBa MoJlaBaTy KacaliiHi CKapru
Ha Cy/I0BE PillIeHH:, yXBaJIeHE B MOPSJIKY, Iepe10adeHo-
my raBoro 39 KIIK Vkpainu [12].

TakuM YMHOM, BpaxOBYIOUM BHKJIAJICHE BUIIC, BBa-
J)KaEMO 3a HeoOXigHe JomoBHUTH I 5 4. 1 cr 393,
. 5 4. 1 ct. 425 KIIK VYkpainu cy0’eKToM, SKOMY HaJlaHO
MpaBO Ha amelsiliiHe Ta KacaliiiHe OCKap)KeHHS PillleHb
CYIY, — e «0c00a, IIOJI0 SKOT BUPIIITYBAIOCS MUTAHHS PO
3aCTOCYBaHHS TIPUMYCOBHX 3aXOJIiB METUYHOTO XapaKTe-
py». Takuil kpok, Ha Hally yMKY, CTBOPIOBaTUME J0/ar-
KOBI IpOLIECYaJIbHI FAPaHTIi 3aXHUCTY Ta BITHOBJICHHS IIPaB
KaTeropisiMu 0cio, 1110 3HAXOAATHCS Y BPa3JIMBOMY CTaHi,
BPaXOBYIOYH ME/IIYHI MOKA3HUKH IXHHOTO 30POB’sI.
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