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PRINCIPLES OF LAW IN OVERCOMING THE COMPETITION
OF LEGAL NORMS, LEGAL FICTION, HAS AND CONFLICTS

V crarTi po3KpUBAIOTHCS MOHATTS Ta 3HAYEHHS NMPUHIMIIB I1paBa, 0COOIMBOCTI 3aCTOCYBAHHS PHHIIMIIIB BEPXOBEHCTBA 11PaBa,
MPOTOPIIIHHOCTI Ta FOPHMYHOT BU3HAYCHOCTI 3 METOIO MO/IONAHHS KOHKYPEHIIii IPAaBOBUX HOPM, PO3B’SI3aHHS MPOOJIEMH FOPUIMYHUX
Gbixuii i Komi3iil, 3a0e3MneueH s AKOCTI Ta rapMOHi3allil 3aKOHOABCTBA Ha OCHOBI IIPUHIIUIIB IpaBa.
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B crarbe packpbIBalOTCS NOHATHE W 3HAYECHHE TIPUHLMIIOB NpaBa, 0COOCHHOCTH MPUMEHEHHs NMPUHIMIIOB BEPXOBEHCTBA I1PaBa,
COPa3MEPHOCTH, IOPHANYECKOH OTPEeeNeHHOCTH, TS Pa3peleH s Tpo0IeMbl KOHKYPEHIIMH MPABOBEIX HOPM, FOPUINYECKIX (QUKIHIT
¥ KOJUTH3HUH, 00eCTeueHNs KauecTBa U TapMOHU3AIMH 3aKOHOIATENIbCTBA HA OCHOBE MPHHIIUIIOB TIPABa.
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The article reveals the notion of a system of law, especially the principles of proportionality, legal certainty, legal fiction, has
problems and competition legal standards, harmonization of legislation based on principles of law.
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[ocTranoBka npodaemu. CyoBo-npaBosa pedopma
B YKpaiHi po3nodanacs i A0Ci 3AiiCHIOETbCS O3 BUBa-
JKEHOI JIOKTPUHU Ta CHCTEMHU IPHHIMIIB TIpaBa, 0e3
YiTKOT KOHUENTYaJbHOI MOJENi KpUMiHAJIbHO-IIPOLe-
cyanpHOI (hopmu mpaBocyans. [locminmHi i Ge3cucTeMHi
pedopmaropchki Jii 3HU3WIN SIKICTh 3aKOHY, 3aIoJjo-
HIJIM HOTO CYNEpPEWIMBIMHU KOHIIENITAMHU Ta FOPHUIMY-
HUMHU QikiismMu. CTaOlIbHICT 3aKOHY TPSMO IPOTIO-
pIiiiiHa HOTO SKOCTi 1 HaBMAKU. 3 MOMEHTY MPUHHATTS
B 2012 p. noBoro KpmmiHagpHOTO mHpoIECyaTbHOTO
kopekcy Ykpainu (nmani — KIIK) cranom Ha 12 mroToro
2017 p. Oyno mpuiiHATO 48 3aKOHIB, SKUMU BHOCHUJIHCH
JI0 IIbOTO KOJIEKCY 3MiHHM 1 IOTIOBHEHHS, a HEPIJKO 3MIHH
1 IONIOBHEHHSI /1O BHECEHUX «3MiH 1 JOTIOBHEHbY. 3a0e3-
MICYCHHIO SIKOCTI MPaBOBOTO PETYJIIOBAaHHS B3araii Opa-
Ky€ HaWTOJIOBHIIIOTO — PO3yMiHHS IPHUHIIHIIIB MIpaBa Ta
X TapMOHI3yOYOT Jii.

AKTyanbHICTh JOCIIPKYBaHOT MPOOJIEMH 3yMOBIIIO-
€ThCS TUM, IO CIIiJ]9a Ta CyJA0Ba MPAKTHKA IMOKa3ylOTh
HasBHICTh 0e3iiui KONi3ii Ta «OUTUX TUIAM» y 3aKo-
HOJIaBCTB1, BIJICYTHICTh €IHOCTI CHUCTEMH NPHUHIIMIIIB
MpaBa Ta MOCIiI0OBHOCTI iX 3aCTOCYBaHHS 3 METOIO Y/IO-
CKOHAJICHHS FOPUIUYHUX TIPOLEIYP.

AHaJi3 0CTaHHIX HAYKOBUX MyOJiKamiil CBiTYUTH
PO TICBHY yBary HayKOBI[B JO TPOOIEM IPHHIIHIIIB
MpaBa Ta SKOCTI 3aKoHIB [1-24]. Ane HasBHI myOJiKa-
1ii He BHYEPITYIOTh TMOBHICTIO CKJIAIHY Mpodiemy, a
MIBUJIIE, YTBOPIOIOTh (DyHIAMEHTaldbHY Oa3y mis ii
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MOAAAJIBIIOTO JOCHTIKCHHS.

Merto10 11i€i poOOTH € IOPUANYHE BU3HAYCHHS Ta PO3-
KpUTTA UUISXIB peajizallii MPUHIMIIB MpaBa 3 METOIO
PO3B’s13aHHS KOHKYPEHIII MIPaBOBHX HOPM Ta YIOCKO-
HAJICHHS OKPEMUX 1HCTUTYTIB 1 IPUITUCIB KPUMIHATBHO-
MIpOoIIeCyaIbHOTO TIPaBa.

Buxisiax ocHoBHoro marepiany. [lpunmunu mpasa,
K ¢(hOpMOBaHI y TIPOIIECi PO3BUTKY MTPABOCBIIOMOCTI Ta
MIPUPOIHOTO MPaBa i 3aKpilIeHi B 3aKOHAX, MIKHAPOIHNX
IPaBOBHX aKTax 1 MPABOBHX MO3HUINAX E€BpoONEichKoro
Cydy 3 TpaB JIOAWHH, OCHOBOIOJOXHI MOpabHO-TIpa-
BOBI (pyHJIaMEHTAaJIbHI i7Ie1, 3 OISy Ha 3MICT 1 LIHHICTb,
€ (hyHIaMEHTOM IMPaBHUYOI CTPATETii, BU3HAYAIOTH JIOK-
TPUHAJBHY LIHHICTb IPABOBOI CHCTEMH, FAPMOHI3YIOTh
YCIO CUCTEMY IPABOBUX HOPM, BUCTYHAIOTh MEPIIOIKE-
pelloM OKpEeMHUX 1HCTUTYTIB 1 HOPM TpaBa (€ TEHETUYHOO
MTiIBaJIMHOK0, XPOMOCOMHHUM Ha0OpOM CHCTEMH IIpaBa),
HAQJIAI0Th TIIMOOKOT €HOCTI PEryJSITHBHHUM MeEXaHi3MaM
IpaBa, BU3HAYAIOTh OCOOIMBOCTI ¥ JOKTPHHAIIBHI SKOCTI
ranysi npasa, JalTh IOPUANYHY 0a3y 100 TIyMa4eHHS
KOHKPETHUX HOPM Ta BUPIIICHHS CYNEPEWINBUX TUTAHb,
CIIPHUSIOTH IPABIWIBHOMY II3HAHHIO Ta 3aCTOCYBAaHHIO
HOPM TIpaBa, BHOCSATH YIOPSIKOBAHICTh y PO3B’s3aHHI
MUTaHb, MO0 SIKUX € IPOTAJIIHU B TIPaBi, 32 YMOBH KOH-
KypCeHIIii IpaBOBUX HOPM Ta 3aCTOCYBaHHS IIPaBa 3a aHa-
JIOTI€10, CITY’KaTh OCHOBOIO i BUX1THUM TIOJIOXKEHHSIM JIJIST
MIO/IANIBIIIOTO PO3BUTKY MIPABHUYOI TOKTPUHH Ta 3aKOHO-
JIaBUYMX AKTIB.
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[TpyuHIMI NPOMOPLIHHOCTI, SIKUH II¢ CHCTEMHO HE
3akpimnennii y KIIK Ykpainu, ane uu He Bmepiie 3ra-
JaHuii €BPOIEHCHKUM CY/IOM 13 MpaB MonuHu y 1968 p.
y crpasi «Hoiimaiictep mpoTu ABCTpii», JIOTTYHO BUBO-
JIUTHCS 3 aHAJTI3y CIIBBIIHOIICHHS 3aBIaHbh KPUMiHAb-
HOTO HPOLECY Ta HOro iHCTHTYTIB. Moro okpemi cyTTesi
O3Haku BH3HaueHi B Kouekci IMOBEOIHKU I10CAI0OBUX
oci0 13 MATPUMYBaHHS TPABOMOPSIKY, NPHHHATOTO
[enepanbHoro Acambiieero OOH 17 rpymas 1979 p.,
Jie 3a3HAYCHO, IO MPAIiBHUKH MTPABOOXOPOHHUX Opra-
HIB, 30KpeMa, W Ti, M0 3IIHCHIOIOTH PO3CIiayBaHHS,
3000B’s13aHi MOBAXATH 1 3aXUINATH TiTHICTH Ta IpaBa
JIIONWHYU; 3aCTOCOBYBAaTH MPUMYCOBI 3aXOIU TUIBKH
3a KpaliHbOi HEOOXIHOCTI Ta B THX MEXax, B AKHUX 1€
HEeOoOX1HO /17151 BAKOHAHHS 000B’A3KiB.

[IponopiiitHicTh, SIK OJMH 13 3arajJibHUX MPUHIIHUITIB
mpaBa, B OCHOBHHX OIIOPHHUX KOHIIENTaxX OyB 3aKpiruie-
HUHN TakoX y cT. 5 JloroBopy mpo 3acHyBaHHs €Bpomeii-
CHKOTO CITIBTOBAPUCTBA B TAKOMY IOCTYJATi: 3apajan
JOCSTHEHHS TEBHOI METH OpraHW BIajJud HE MOXYTh
HaKJIaJlaTH Ha TPOMAsiH 3000B’s3aHHS, SKi HE MArOTh
MEPEeBUIYBaTH YCTAaHOBJICHI MeXi HEOOXiTHOCTI, 10
BUIUIUBAIOTH 13 TyOJIIYHOTO 1HTEpECY.

Bpewrri-petr, y Pimenni Bin 25 ciuns 2012 p.

o 3-pr/2012 (cmpaBa Ne 1-11/2012) Koucruryuiitauit
Cyn YkpaiHu 3a3HauuB, IO OJHUM i3 CIIEMEHTIB Bep-
XOBCHCTBa IpaBa € MPHHIUI TPOMOPIIHHOCTI, SKHHA
y cdepi colialbHOTO 3aXHCTy O3HAYa€E, 30KpeMa, I
3axonu, nepenadadeHi B HOPMATUBHO-IIPABOBUX aKTax,
MaloTh OyTH HAIIJICHUMH Ha JOCATHEHHS JIETITUMHOI
METH Ta CHIBMipHUMH 3 HEIO.

[IpuHIMI TPONOPIIMHOCTI — 3aKpPIIIEHUH y MiX-
HApPOJHUX HOPMATHBHUX aKTaX, pimreHHsx KoHcTuTy-
uiiiHoro Cyny Ykpainu Ta €Bponeicbkoro cyay i3 npas
JIONVHU TIPUHLUI IIpaBa, 3TIAHO 3 KOHIENTYaIbHUM
3MICTOM SIKOTO MeTa IOPHJIWYHUX il Mae OyTH cyc-
MMJIBHO BaroMoro, a 3aci0 T JOCATHEHHS — HalMEHII
OOTSOHKITMBIM y KOHKPETHHX YMOBAX, BTPYYaHHS ¥y
ctepy mpas i cBOOOT TIOIUHU MOXKE JIOITYCKATUCH JTUIIIE
B pasi KpailHbOI HEOOXiJHOCTI, 3apaau 3a0e3MeUeHHS
MPaBOCYA/S UM iHIIOI CyCIHiNbHO KOPUCHOI METH, SKIIO
LBOTO HE MOXKHA JJOCATTH 1HIIMMH 3ac00aMu, a 3amoji-
sIHa IPUMYCOBUMH 3aX0JJaMH IIKoJa Oy/ie MEHILO0, HIK
BiJIBEpPHYTA.

[TpuHIMIT TPOTIOPIIIHOCTI MOCTYIIOBO BIIPOBAIKY-
€THCSI B 3aKOHOZABUE TOJIE MPAaBOCYAIs. 30KpeMa, Y CT.
4 3akony Ykpainu Big 2 yepBHs 2016 p. «IIpo opranu
Ta 0cib, SAKi 3M1HCHIOIOTh TPUMYCOBE BUKOHAHHS CyHO-
BHX PINICHb i PIllICHb IHIINX OPTaHIB» Cepell CHCTEeMHU
MIPUHIMIIB JiSUTBHOCTI TAKUX OPTaHIB yXKe TAaKOXK Ha3Ba-
HUH DPUHIMIT TPOTIOPIIHHOCTI, KU1 BU3HAYEHO TYT 5K
MPUHLUI «CHIBMIPHOCTI 3aXO/iB MPUMYCOBOTO BHKO-
HaHHS PilIeHb Ta 00CATY BUMOT 3a piLLIeHHSIMI/I»

Ha nam morsiz, TPHHIHIT MPOIIOPLIHHOCTI MOTpedye
KOHCTI/ITYI.IH/IHOFO 3a1<p1rmeHH;[ Ta BUKOPUCTAHHS B YIIO-
CKOHAQJICHHI 3aKOHOTBOPYOI 1 TpaBO3aCTOCOBHOL TSIITH-
HOCTI, 1, B TIEPIILy YepTy, Y KPEMiHATHHOMY IIPOLIECi.

Hanpuknan, scranosmoroun B ¢T. 267 KIIK Vkpa-
{HU TPABUIIO MIPO TE, IO CIIAYMHA Ma€ MPaBO OOCTEKUTH
myOJIIYHO HEAOCTYIIHI MiCLIsl, )KUTIIO UM 1HIIE BOJOAIHHS
0COOM LIISXOM TAEMHOTO IPOHUKHEHHS B HUX, 30KpeMa

4

3 BUKOPHUCTAHHSAM TEXHIYHUX 3aC00iB, a CaMO Take Mpo-
HUKHEHHS, Yepe3 MOoro TaeMHICTh, HE mependavyae mpu-
CYTHOCTI TMOHSTHUX Ta HAaJEXHOTO JOKYMEHTYBAaHHS
JIOKa30BO1 JISUIBHOCTI, 3aKOHOJAaBElb POOUTH 3HAYHHIMA
KPOK y MUHYIIC, 3By)KYIOUH HasBHI TapaHTii JOKa30BOTO
mpasa.

[HCTUTYT «OOCTEe)KEHHsSI TyONIYHO HEIOCTYIHUX
MICIb, JKWUTJIA YM IHIIOIO BOJOMIHHS OCOOM», SKHU
saxnagennid y ct. 267 KIIK Ykpainu, He mijuisrae 3acto-
CYBaHHIO B cepi KpUMIHAIBLHOTO CYJIOYMHCTBA, 5K 3
OISy Ha Te, 110 HE CTBOPIOE HANIS)KHUX MEXaHI3MiB
CTPUMYBAaHb 1 IPOTHUBAT MPOTH MOXKIIMBHUX (haIbIyBaHb
JIOKa3iB, TaK 1 TOMY, 110 HE BiAMOBiJa€ BUMOTaM CIIiB-
MIPHOCTI 3aCTOCOBYBaHUX 3acO0iB OOMEKCHHS IPUH-
LUITY HETOTOPKAHHOCTI XKHUTIIA, METI IIPOIECYaTbHOT i,
sIKa MOKE B YKa3aHHX YMOBaX OyTH JOCSTHYTa MEHII
OOTSKITUBIMH 32C00aMHL.

OTtxe, c1. 267 KIIK Ykpainu miasrae ckacyBaHHIO,
a BU3HAUCHMH HEIO 1HCTUTYT, — BUKJIIOYCHHIO 3 KPUMi-
HAJIBHO-TIPOIIECYaTIbHOTO MpaBa sIK TaKWi, 10 Cymepe-
YUTh NONOXKEHHM cT. 22 Konerutyuii Ykpainu Ta mpus-
LUy BEPXOBEHCTBA MpaBa i MPOMOPLIHHOCTI. AKe Yy
KIIK VYkpaiHu periaMeHTOBaHHMN I1HCTUTYT OOLIYKY,
SIKMI 3a0e31evy€e BUKOHAHHS THX CaMHX 3aBlIaHb, ale 3
MEHII OOTSDKIIMBUMH Y KOHKPETHUX YMOBaxX HOTO 3aCTO-
CyBaHHS 3aco0aMH, Ta MiCTUTbh JIOJATKOBI TapaHTii 3/10-
OyTTS ,Z[OCTOBlpHI/IX JIOKa3iB 1 3aXUCTy IpaB JIIOIMHU.

Ha ocHOBI mpuHIMIIIB BEpPXOBEHCTBA TpaBa i Mpo-
MOPIIHHOCTI MOXKe OyTH YJOCKOHAJICHO YHMAJO IIPO-
L[ECYaJIbHO-TIPABOBHUX IHCTUTYTIB, OTPUMAE MOAATBITHN
PO3BUTOK IOpHINUHA (popMa TisSUIBHOCTI CyAOBUX 1 Ipa-
BOOXOPOHHHUX OpraHiB.

Hanpuknan, y 4. 5 ct. 171 KIIK Ykpainu BukinaaeHo
MPaBWIIO, IO B pa3l THMYAaCOBOTO BIUTYYCHHS MaifHa
mij yac oONIyKy, OIVIsTYy, 3AIMCHIOBaHWUX Ha MiJCTaBi
YXBaIU CITIJIYOTO CYJ/IJTi, KIIONMOTAHHSI PO apeIT TaKoTo
MaifHa Mae OyTH MMOJIAaHO CIIIAYUM, IPOKYPOPOM TPOTS-
TOM HACTYITHOTO JHS ITICJIs BUJIYYCHHS MaifHa, iHaKIIe
MaifHO Mae OyTH HEraiHO MOBEPHYTO 0CO00i, B K0T HOTO
Oysio BuitydeHo. Taka pagukaibHa iMIiepaTiBHa BUMOTa
BUKIIMKa€e 0arato 3ayBakeHb 13 MPUBOAY i1 AOIIBHOCTI
3 oMLy Ha 3a0e3NeYeHHs BUKOHAHHS 3aBIaHb KPUMi-
HAJIFHOTO TIPOLECY Ta JOTPUMAHHS MPHUHIIHIIB BEPXO-
BEHCTBAa IMpaBa, MPOMOPIIHHOCTI, CIPaBEIIMBOCTI, a
TaKOK 3aKOHIB JIOTIKH.

[To cyTi, MK MaeMoO cripaBy 3 FOPUIUYHOK (DIKITiEO
(Bix mar “fictio” — BHIyMKa) SIK PI3HOBHOM BiZipBAHOTO
BiJl IPUPOIHBOI PeaTbHOCTI adCTparyBaHHs 1 3iHCHIO-
BAaHOTO IITYYHOTO CTBOPEHHS HEMOTPIOHMX MPaBOBUX
npunucis. FOpunuuni Qikuii B CbOrOAHINMIHBOMY KpH-
MiHaJIbHO-TIPOLIECYaJIbHOMY MPaBi YaCTO HOCSTH O3HAKH
CTBOPEHHS LITY4YHO BUAYMaHOI mpolecyaibHoi Gpopmu
TaM, Jic BOHA B3araJi He MoTpiOHa, MePeTBOPIOIOYH MPO-
[ec MpaBOCYAIS Ha TEBHY «ITiCOUHHIIO». Takoro pomy
POpUInYHI  (QIKIii CTalOTh HE CTIIBKH IOOJAWHOKHUMH
MTOMIJIKOBUMH TIPUIICAMHU 3aKOHY IIOAO HEICHYIOUMX
(axTiB, CKINBKM YTBOPIOIOTH 1HKOJH 3aILTyTaHi, OI0po-
KpaTH4Hi TPOLIE/YPH, SIKHMH HAallOBHIOETHCS MPOLIECY-
anbHa opma JisUTBHOCTI CITiTYMX, 0e3 6y):u) -SIKOTO 3MiC-
TOBOTO CEHCY 3aKpIIUIIOBAHUX Yy 3aKOHI MpoUenyp Ta
O3HAaK IIIMOPSIIKYBAaHHS iX 3aBIAHHAM KPUMIHAIBHOTO
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MIPOIIECY, 3aBASKH YOMY IUISX JIO CIPaBEITMBOTO Ipa-
BOCYIUISI, TIO CyTi, cTa€ Iie OUTbII JOBIIAM 1 CKJIaJHi-
KM, a8 YaCOM 1 HEOCHIbHUM TS Hatnoi demiam.

[Ipoananizyemo BuieBusHaueHy B cT. 171 KIIK
VYkpainu cutyaniro. MaiHO BHIIyyaeTbcs B Tpoleci
oOIIyKy 3a3BHYail Ha MiJICTaBl yXBaJM CIIAUOTO CYyITi
1 32 HAsABHOCTI BXE 3’ICOBaHMX (DAaKTHUHHX IIiJCTaB,
HaTpUKJIaJ, Take MaifHO € 3HapsyiIsaM 30poi. s doro
HErailHO 3BEpPTATHCS 0 CIIAYOr0 CYIJIi 3 KJIONOTaH-
HSM TPO apellT Takoro MaiHa, KOJIM BOHO YXKe BHITY-
YEeHO y BJIACHHKA 1 He epedyBae B HOTO pO3MOPSIKEHH]
Ta KOpUCTyBaHHI? [l 4oro moBepTaTH Take MaiHO
(HampuKnaa pPyLUIHUIO) i1 BIACHUKY (SKUM, A0 pedi,
MOXKe OyTH BOUBIIS), SIKIIO 3 SIKUXOCH MIJCTaB CIITUHA
HE 3yMiB YM HE BCTUT BUYACHO MOJATH TaKe KIOMOTAHHS?

[To-nepie, BHIyYEHHS € OUTBIN paJHKaIbHAM 3aXO0-
JIOM, HIJK HaKJIaICHHS apeIuTy Ha MaifHo.

[To-npyre, BUIy4eHHS MaiftHa BXKe BiIOYII0CS 3aKOHHO
Ha T1JICTaBl YXBaJU CIIAYOTO CYJII.

[To-Tpere, sikuii ceHC Mae HaKJIAJEHHS 32 YXBAJOIO
CJILAYOTO CY/IA1 apeIuTy Ha MaifHO, sIKe yXKe BIJIYUICHO 3a
YXBAJIOIO CJIITUOTO CyA 1 3HAXOAUTHCS Ha 30epiranHi y
clIia4oro?

[Mo-ueTBepTe, SIKIO, HAMPUKIAT, MAWHO BUIIyYCHO
ITiJ] 9ac OOIIYKY, SKHI MPOBOJUTHCS HEBIIKIAIHO CITiJ-
guM 0e3 pIMeHHs CIIIY0ro Cyyuli (3TigHo 3 4. 3 CT.
233 KIIK VYkpainu), ToAl 31 3MICTy 3raJlaHOTO 3aKOHY
BUXOANTH, II0 MOXKHA 1 HE 3BEPTATUCS 3 KJIOMIOTAHHIM
JIO CITITYOTO CYIII MPO HAKIAJACHHS apeliTy Ha TaKhuM
YMHOM BUJIyU€HE MaliHO.

Ilo-’siTe, 3 AKMX MOTHBIB KBAallUTH CIIAYOrO 3
MMOBEPHEHHSM BHIIy4€HOTO MaifHa y TaKi CTUCIII CTPOKH?

[To-mocre, HACKINBKY aHAI30BaHi MPUIUCH 3aKOHY
KOPEJIIOIOTHCS 32 3MICTOM, JIOTIKOIO i (hOPMOIO, a TaKOXK
3acaJior0 CIIBMIPHOCTI 3 1HIIUMH 3aC00aMH TIPUMYCY.
Hanpuknan, BignosigHo 110 4. 5 c1. 170 KIIK Ykpainu 3a
pitieHHsAM JTupekropa HarioHaabHOTO aHTHKOPYIIIIi-
HOro Oropo Ykpainu (abo HOro 3acTyITHHKA), TTOTO/Ke-
HUM TIPOKYypOPOM, MOXe OyTH HAKJIaJCHO IOMEpEIHil
apeInT Ha MaiHO ab0 KOIITH Ha paxyHKax (i3udHUX 200
IOPUIUMYHUX 0Ci0 Y (piHAHCOBUX YCTaHOBAX Ha CTPOK 70
48 roguH. OKpiM TOrO, OUIBII pagUuKaIbHE OOMEKEHHS
TIpaB JIFOJMHU — 3aTPUMaHHsI 0COOH B3araji — MOXKe TpH-
BaTH 0e3 PIIICHHS CJIITYOT0 CY/Il MPOTAroM 72 roauH. |
qoMy O 3aKOHONABITIO HE BCTAHOBUTH IPABIIIO, 32 SIKHM
BHJIyYeHE MaifHO MOTJIO O 30epiraTuch y CJIi4oro Xoda
0 TIPOTATOM ILOTO Yacy, Ta i M0 3 HUM, 3PEIITO0, CTa-
HEThCSI, SIKIIO CITYUI HE BYaCHO 3BEPHETHCS 3 KIIOIO-
TaHHSM III0JI0 HAKJIaJICHHsI HA HhOTO apellTy, SKIIO yKe
OyB J103BiJI CIiA40TO Cy[Al Ha Horo BuirydeHHs? Jo3Bo-
JISIOYM 3aTPUMaHHS 0co0u 0e3 pillIeHHs Cyly Ha CTPOK
110 72 TouH Ta 3000B’I3yI0YH HETaiHO 1 He mi3Hile 24
TOJIMH 3BEPHYTHUCH 13 KJIOMOTAHHAM A0 CIITYOro CyIi
PO HAKJIAJACHHS apellTy Ha y)Ke BHIIydeHE MaifHO 3a
YK€ IPUHAHSATOI0 YXBAJIOK TOTO CAaMOTO CIIIUOTO CYJIIi,
3aKOHO/IaBEIb POOUTH CIpoOy MOCh cOOI periiaMeHTy-
BaTH, PaKTHYHO HE 3HAIOUH IO 1 IS 9OTO, & THM CAaMHUM
Jae 3po3yMmiTH (0akaroyW TOTO YW Hi), IO MaiiHO B
HaIIi AepykaBi CTae MIHHIIIKAM 3a CBOOOY JIFOIUHU.

SIKUMU € CEHC 1 MOTUBH TaKuX (POPMarIbHUX MPaBUII
1 sike 3aBJaHHS BOHHM BUPIUIYIOTH? 3amUTaHHS PUTO-

pudHe, a BimmoBinb ofgHO3HauHa — 4. 5 cr. 171 KIIK
VYkpainu mijyiarae ckacyBaHHIO, 00 He TUIbKU HE BiAIO-
BiJla€ MPUHLUIY TPONOPLIHHOCTI, PO3YMHOCTI CTPOKIB
MIPOBAKEHHS TOIIO 1 HE CTBOPIOE SKUXOCH J0IATKOBUX
rapaHTiii HeIOTOPKAaHHOCTI IIpaBa BIACHOCTI, a i cymnep-
CUUTDH 3aKOHAM JIOTIKH.

KracuuHuM pUKIIAI0M Cy4acHOT FOPUINYHOT QiKIIii
B KPUMIHAJILHOMY TIPOIleCi MOXKHa BBa)xarH 4. § CT. 95
KIIK Ykpainu, 3rigHo 3 SIKOI0O CTOPOHH KPUMIiHAIBHOTO
MPOBAKEHHSI, TIOTEPIIIMKA MarTh NPaBO OTPUMYBATH
BiJ] yYACHHUKIB KPHUMIHAJIBHOTO MPOBAKEHHS Ta 1HIINX
oci0 3a iX 3roj1010 MOSICHEHHS, SIKi HE € PKEPEJIOM J0Ka-
3iB. BUHUKae NMuTaHHA: U1 4OrO OTPUMYBATH MOSIC-
HEHHs Bl 0COOM, KOJIM BOHM HE MOXYTb OyTH BHKO-
pHcTaHi B A0Ka3yBaHHI? 3BepHEMO yBary IIe Ha OIHY
komizito. Jlo mmkepen mokasi, 3a 3akoHOoM (cT. 84 KIIK
VYkpainu), HajeKarb JOKYMEHTH, PEYOBI JIOKa3H, Mpo-
TOKOJIM CIiuuX 1 cymoBux aid. ToOTO CTBEPKYETHCS:
JDKepeNiaMy JTOKa3iB € pedoBi mokasu. [lo cyTi, Mmaemo
aJIoT13M — JDKEpeNaMHu JI0Ka3iB € 1oka3u. TyT, BOUEBU/Ib,
HasiBHA I[iJla CUCTEMa MOPYIICHHs K 3aKOHIB JIOTIKH,
TaK i MPUHIKITY FOPUINYHOI BUHAYCHOCTI, SIKUI BHUMa-
rae siCHOCTI, JIOT1YHOCTI 1 3pO3yMIJIOCTI IPaBOBUX MPH-
IUCIB, IO € OHIEIO 3 IEPEIYMOB IXHBOTO €(DEKTHBHOTO
3aCTOCYBaHHI.

Opuanuni QikIii cTajid TakuM «IIPUBAOIMBHAMY
JUTSL 3aKOHOMABIIS SIBUILIEM, IO 3’ SIBHIIUCH HABITH Ceper
Bu3HadeHnx y KIIK VYkpainum mpuHINOB KpuMiHATb-
Horo nporuecy. Hanmpuknan, ct. 26 KIIK Ykpainu poOuTth
crpo0y 3aKpillUTH HOBY 3acaay KPHUMIHAIBHOTO IPO-
BaJDKEHHS T1JI HAa3BOIO «JIMCIO3UTUBHICTHY. AJie aHli B
caMOMy TEKCTi Ha3BaHO1 CTATTi, aHi Y CIIOBHUKAaX MOBH,
ani y ct. 3 KIIK VYkpainu mig Ha3BOO «BH3HAYEHHS
OCHOBHHUX TE€PMIiHIB KOIEKCY», aHi B CyJaCHUX HAYKOBHX
BHJIAHHSIX JIOCI HE JIAHO YITKOTO TITYMa4eHHS 1 PO3KPUTTS
3MICTy HOBOTO JUIsl 3aKOHY TepMiHy. Taka «3arajikopa
HEBIIOMICTE» HE MOXXE MPETCHAYBATH HA MPUHIIUIIOBY
i7eto, Ta I1e ¥ mIHeceHy 10 OCHOBHUX (HETIOPYITHHX)
MPaBOBHUX 3acaj FOPUINYHOI AisibHOCTI. Came 11 TyMKa
1 cTasia BUPIIAIBHOO MiJl Yac MpUUHATTS 3MiH 10 KoH-
ctutyuii Ykpainu B 2016 p., sKUMH L€l TPUHLIUT BUITY-
YeHUH 13 CUCTEeMHU MPUHIIMIIIB IPABOCYIs, a OTXKE, BiH
notpeOye BuiryueHHs i 3 KIIK Ykpainu.

Cepex ONOKEHB 3aKOHY € IIIe OIHE HETIOPO3yMIiHHS,
sIKe MOYKE OTPUMATH HEOJHO3ZHAYHE TTyMadeHHsT: «[licist
3yNIWHEHHS JIOCYJOBOTO PO3CIiTyBaHHS IPOBEICHHS
CIITIMX (PO3IIYKOBHX) NIl HE JIOMYCKAETHCS, KPIM THX,
SKI CIIPSIMOBaHI Ha BCTAHOBJICHHS MiCIIC3HAXOKCHHS
I1103PIOBAHOTO».

Tak, siki x 31 CILAUUX Jilf MOXYTbh OyTU CIIpIMOBa-
HUMH Ha BCTAHOBJICHHS MiCLIE3HAXO/DKEHHS MiI03pIo-
BaHOro? YacTKOBO BIJINOBI/b HA Ii TUTAHHS B Pi3HUX
PEeNaKIfHIX BUKJIAJaX 3HAXOAUMO B TEKCTI OKPEMHX
HOPM 3aKOHY, TIPHCBSYCHUX MPOBAIKCHHIO CIIITUNX Ta
HEMIACHUX CJITYHX (PO3IIYKOBHX) JIiH:

1) V pasi skmo HermacHa ciigya (po3IIyKoBa) Jist
MPOBOJUTHCS 3 METOK BCTAHOBIICHHS MiCIIE3HAXO-
JOKEHHSI 0COOM, siKa TIEPEXOBYETHCS BiJI OpraHiB J0CY-
JIOBOTO PO3CIIilyBaHHS Ta OTOJIONIEHA B PO3MIYK, BOHA
MOXKE TPUBATH «JO BCTAHOBJIECHHS MiCIE3HAXOMKEHHS
posurykyBaHoi ocobu» (4. 4 ct. 249 KIIK Vkpaiun).
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DakTHYHO 11 HOpMa JIO3BOJISIE BBAKATH yCi HEMNIACHI
caigui (po3mrykoBi) Ail CHPSMOBAaHMMH Ha BCTAHOB-
JIEHHSI MiCIIE3HAXO/PKEHHSI MiJO3PIOBAHOTO.

2) VYcTaHOBIEHHA MICIIE3HAXOMKEHHS paIioemex-
TpoHHOTrO 3aco0y (cT. 268 KIIK Vkpainu) 3a cBoiMm
3MICTOM caMe U TpU3HAYCHE I BCTAHOBICHHS MICIIS
3HAXOKCHHS TIEBHOT 0c0o0H, a SIKIIO Taka ocoda € Imif-
03PIOBaHOI0, TO, 0€3YMOBHO, MOYE OyTH CIIPSIMOBaHE Ha
pO3IIyK (BCTAHOBJICHHS MiCIIE3HAXOIKCHHS) MiI03PI0-
BaHOTO.

3) Cniguuif Mae mpaBO OOCTEKUTH ITyOIiUHO HEIO-
CTYIHI MiCIIf, )KHUTJIO YM iHIIE BOJOMIHHS OCOOM IUIA-
XOM TaEMHOTO IIPOHUKHEHHS B HUX, 30KpeMa 3 BUKOPHUC-
TaHHSIM TEXHIYHHUX 3ac00iB, 3 METOIO <...> BHSBJICHHS]
oci0, siki po3urykyrotbes (4. 1 cr. 267 KIIK Ykpainn).

4) «OOIIyK MPOBOAUTHCS 3 METOK <...> BCTaHOB-
JICHHSI MiCIIE3HAXO/DKEHHS PO3IIYyKYBaHUX 0cCio» (4. 1
cT. 234 KIIK Ykpainn).

AJjie Ut Takol )k MeTH (PaKTHYHO MOXKe OyTH Ipo-
BEIEHUH 1 JOITUT TOIIIO.

Be3ymMoBHO, mepenikoM HermacHUX ciaiauux (posmry-
KOBHIX) /il JJaTW BiJINOBiJIb HA MHUTAHHSA MPO T, sSKi 3i
CHITYUX Ji MOXKYTh OyTH CIPSMOBAaHUMH Ha BCTAHOB-
JICHHSI MiCLIE3HAXOKEHHS 11 103PI0BaHOT0, HEMOYKIIUBO.

SIKIIo K apceHals JO03BOJCHUX CIITYHMX Iif € 3ama-
UM, MOKHA Oy/le TOBOPUTH IPO INTYYHI IEPETIOHH
JOCSTHEHHIO METH KPUMIHAJIBHOTO IMPOBAKEHHS, SIKIIO
K BiH CTa€ BEJIMKHM, TO MOXKYTh OyTH 3HIBEJIbOBaHI cami
LTI THCTUTYTY 3yIIMHEHHS PO3CIIiTyBaHHS.

Moxe BUHHMKHYTH CHUTYyallis, KOJIH 3yNUHCHHSIM
PO3CIiTyBaHHS IUIMH CTPOKIB CIIiZICTBA NMPHU3YNHUHEHO,
ajie caMe CIiJICTBO aKTHBHO IMPOBAKYETHCS 3aBISKA
HEIIaCHUM CIIT4UM (PO3LIYKOBUM) JisIM, TUM OisbIie
OB SI3aHKUM 13 CYTTEBUM OOMEXEHHSM IIpaB Ta CBOOO
JIONVHU, 1 TPUBAE€ IOCHTH HOBro. ToIi MOXXHA TOBO-
PUTH MPO HETOTPUMAHHS MPHHIIUIIB TPOMOPIIIHHOCTI,
PO3YMHHUX CTPOKIB IPOBAHKEHHS TOIIO. 3HOBY MaeMO
npobnemy. Ha Ham momisi, MONUTBHINIE 3aKOHOJABYO
JaTh 3MOTY W00 3YMHHEHOI MPOBAJKCHHSM CIIPABH
3IACHIOBATH 3aX0/IM ONEPATUBHO-PO3IIYKOBOTO XapaK-
Tepy 1 He Oifblie, 110 00MeXyBaTHME MOXKIMBOCTI CBa-
BULIIA.

3HauyHO0 mpolseMor0 B cdepl mpaBocynas crajia
3arpoBakyBana HoBUM KIIK Ykpainu HoBena cripoie-
HOTO cyfoBoro po3rsiay. Tak, B 4. 3 ct. 349 KIIK Vkpa-
fHn Bm3HaueHO: «Cym Mae TpaBo, SIKIIO TPOTH ITHOTO
HE 3alepedyioTh YYaCHHKH CYJOBOTO IIPOBA/KECHHS,
BU3HATH HEJOLUILHUM NOCIIHKEHHS JOKA31B 1100 TUX
00CTaBUH, SIKi HIKUM HE OCHOPIOIOTHCS. BogHouac cyn
3’ICOBY€, UM INPABUIBHO PO3YMIIOTh 3a3HAuYeHi 0coou
3MICT IIUX OOCTaBHH, YU HEMA€ CyMHIBIiB y JIOOPOBLIb-
HOCTI 1X TMO3UIIii, @ TAKOXK PO3’SCHIOE M, IO Y TAKOMY
BUIIAJKY BOHH OynyTh 030aBlieH] IpaBa OCKapKUTH 1ii
00CTaBUHH B aleIIIHHOMY ITOPSAKY». YKazaHa HOBEla

3axonozascTBa B KITK Ykpainu orpumaiia HoBe JUXaHHs
13 3ampOBaHKEHHSAM O0COOIMBOI (POPMHU CyTOUHMHCTBA —
MPOBA/DKEHHS HA IMiJCTaBi YrOIU PO BU3HAHHS BUHY-
BatocTi (cT.cT. 468—475 KIIK Ykpainn). 3a Takoi Mmozeni
y Hac MOXKYTb 3 SIBUTHCH 3aCYIKeHi «0e3 Cymy i cimif-
CTBaY, a, IO I Tipiie, — «0e3 BUHU BUHYBATI».

3a cBOiM 3MICTOM YyKa3zaHa HOBENa CYIEPECUHTh
MPUHIMITY TPE3yMIIii HEBUHYBATOCTI, 3aKPIiINICHOMY
y ¢T. 62 Koncrutynii Ykpainu, ct. 14 MiKHApOIHOTO
MaKTy NP0 TPOMAISHCHKI 1 MOJITHYHI MpaBa Ta iHIIHM
HOpMaM MpaBa. 30KpeMa, 3a3HAYMMO TaKi MOJIOKEHHS
MPOILIECYaTbHOTO 3aKOHOJABCTBA: YYACHHKH CYOBOTO
MPOBAKEHHST MalOTh NPaBO B CYJOBUX Jedarax MocH-
JIaTUCs JIUILIE Ha Ti I0Ka3M, K1 Oyiu JTOCHIIKEH1 B Cy/10-
BoMy 3acimanHi (4. 5 ct. 364 KIIK Ykpainu); cyn moxe
OOTPYHTOBYBATH CBOI BHCHOBKH JIMIIC Ha ITOKa3aHHSX,
sIKi BiH OesmocepenHbo cnpuitmaB (4. 4 ct. 95 KIIK
VYkpainu); oOTpyHTOBAHHUM € PIllICHHS, yXBAJICHE CYIOM
Ha TTiIcTaBl 00’ €KTUBHO 3°sICOBAHUX 00CTaBHH, SIKI ITij-
TBEPJUKCHI JI0Ka3aMH, JOCHTIKSHUMH i1 4ac CyJJOBOTO
postisany (4. 3 cr. 370 KIIK VYkpainu). Takum uyuHOM,
4. 3 cr. 349, ct. 302, 1. 2) u. 1 ct. 468, 4. 2, 4 ct. 469,
ct. 470, ct. 472, 4. 2 ct. 473, u. 4 ct. 474 KIIK Vkpa-
{HH, B SKHX 3aKJaJieHa MOJENb CIIPOIICHOTO IIPaBO-
CY[UIS Ta CYJOYMHCTBA HA ITiJICTaBi YTOIH PO BU3HAHHS
BHHYBATOCTI, HE MalOTh 3aCTOCOBYBATHCH 1 MiJIATAIOTh
CKacCyBaHHIO SIK HOPMH, SIKi 3BY>KYIOTh CYTT€BI TapaHTii
BCTAHOBJICHHS 00’ €KTHBHOI ICTMHU Ta HasBHI mpama i
CBOOO/IM JFOIUHM, CyTiepedaTh cT. 22 ta 62 Koncturymii
VYkpainu, MiXKHAPOJAHUM MPABOBUM aKTaM, MPUHITUIIAM
i okpemuM nonoxxeHHsaM HopM camoro KIIK Vkpainu, a
TaKOX 3J0POBOMY TIIy31y.

BucnoBok. 3araioM HpUHIMIN MPaBa i IPOLECY-
anmpHa (opMa CyTOYMHCTBa MArOTh YTBOPIOBAaTH 371a-
TO[DKEHY CHUCTEMY €IMHUX 32 CBOEIO CIPSIMOBAHICTIO
Ha 3a0€e3MeUYeHHs] METH TpaBa i He CYNepPEewIMBUX OJTHE
OIHOMY IOPUIMYHUX MPABWI, B SKill MPUHIUIH ITpaBa
MalOTh OCHOBOIIOJIOXKHUH JIOMIHYFOUMH XapakTep, a
KOXKCH 13 MPUHIIHIIIB — CBOIO CAMOCTIHHY JJOKTPUHAIBHY
CYTHICTb 1 IPAaBOTBOPUY LIHHICTh, TA, BUCTYIAIOUN TIEpP-
LIO/KEPENIOM OKPEMHX IMPaBOBUX IHCTUTYTIB 1 Oyaydn
OpTaHivYHO TOETHAHUMH 3 IHIIUMH MPUIHCAMH IpaBa
1 mpouecyaibHOI0 (HOPMOIO TPABOCYIAS, CTAHOBIATH
LIJTICHY CUCTEMY TapaHTil 1CTHHH, 3aXHUCTY MpaB 1 CBO-
001 TFOUHK Ta 3a0e3IeUeHHsI CIIPABEIMBOCTI TPaBo-
BIJTHOCHH.

[TepcriekTHBY TTOJANTBIIOTO JOCITIKEHHS TPOOIeMH
BOAYarOThCA B pO3pOOIIi TOKTPUHAILHOI MOJIENI TPUH-
LIUITIB TIpaBa, a B IEPCNEKTHBI — HOBOro KpumiHaabHOTO
IIPOLIECyaTbHOTO KOJEKCY YKpaiHH, sikuil 6u OyB cTpa-
TEriyHO 1 JOKTPUHAIILHO BHBIPEHUM, TapMOHI3yBaB OU
MpUBATHI 1 MyOJIiuH1 IHTEpECH Ta IPYHTYBaBCs Ha LiJIic-
HIl KOHIENTYaabHIH MOJIENTI CUCTEMH MPUHIIMITIB MTpaBa
MIPaBOBOI1 JIepIKaBU.
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